Part IV. Items of General Interest

Modification of Rev. Proc. requires that the taxpayer not be subject for imposition of the penalty as well as by
65-17 a penalty under section 6662(e)(1)(B) oestablishing an alternative threshold
(h) of the Code by reason of the primarypased on gross receiptd. See alsdi.R.
Announcement 99-1 adjustment. This change focuses the irRep. No. 103-213 (Conference Report),
quiry on the objective adequacy of thee03d Cong., 1st Sess. 648—650 (1993),
BACKGROUND taxpayer’s documentation. 1993-3 C.B. 526-28.See alsdlreas.

Second, cash repatriation treatment iReg. § 1.6662—6(d)(2)(iii) and (3)(ii).

Rev. Proc. 65-17, 1965-1 C.B. 833extended to adjustments initiated by tax- For those taxpayers that can benefit,
has been in place for more than 30 yeapayers pursuant to section 1.482-1(a)(3he existence of the possibility of a divi-
and has been amended, amplified amaf the Treasury Regulations, includingdend offset lessens the incentive built into
clarified, and modified. The Internaldownward as well as upward adjustmentshe section 482 and 6662(e) regulations to
Revenue Service intends to update its pd-he Service believes it appropriate t@omply upfront and conform their transfer
sition with respect to the extent to whichmake revenue procedure treatment avaibricing to the arm’s length standard in the
taxpayers whose income has been adble for taxpayer-initiated adjustmentdirst instance, since they are able to miti-
justed under section 482 of the Internabnly if the taxpayer complies with certaingate the tax effect of non-arm’s length
Revenue Code may make certain adjusiaformation reporting requirements as expricing by means of the dividend offset.
ments to conform their accounts to reflegblained in section 5.02 of the proposedoreover, allowing a dividend offset ar-
the section 482 allocation. revenue procedure. Taxpayer-initiateditrarily and unfairly places a taxpayer

Included with this announcement is thedjustments for the treatment under thihat received a dividend in the year of the
proposed update of Rev. Proc. 65—1fevenue procedure would be subject to redjustment in a better position with re-
The Service wishes to receive commentsew and adjustment, and to possible imspect to a net adjustment than a taxpayer
from interested members of the publiposition of the section 6662(e) or (h)hat did not receive a dividend in the year
prior to publishing the final update. penalty, by the Service upon examinatiorof the adjustment.

Comments (eight copies) should be Third, the proposed revenue procedure Further, while Rev. Proc. 65-17 may
sent to Associate Chief Counsel (Internaeliminates dividend offset treatmenthave been viewed as a means for obtain-
tional) CC:INTL:FO, Internal RevenueDividend offset treatment is inconsistening “relief” from the consequences of an
Service,1111 Constitution Avenue, NW, with the current policy under sections 482ncorrect pricing policy and a section 482
Room 3501, Washington, DC, 20224and 6662(e) that taxpayers should strivallocation, that notion is not reflected in
making reference in the comments tapfront to price their related party transthe proposed revenue procedure. The
Control Number RP-114650-97. To enactions in compliance with the arm’streatment provided by the revenue proce-

sure that comments are given full considength standard. dure will be available to all taxpayers, not
eration, they should be submitted by April The legislative history of the Revenugust the taxpayers that by happenstance
12, 1999. Reconciliation Act of 1993, P.L. 103—-66,are able to offset a dividend by a section

The proposed revenue procedure mak&s13236, evidences Congress’ concer#82 allocation. Taxpayers will still be
a number of changes to the Service posfabout any case where a taxpayer uses rable to repatriate the amount of a primary
tion published in several administrativdated party transfer prices or othewrdjustment by an account receivable and
pronouncements. See Rev. Proc. 65-1&rangements with no apparent consider#ien reduce future dividend distributions
1965-1 C.B. 833; Rev. Proc. 70-23tion as to whether the taxable income reaccordingly.

1970-2 C.B. 505; Rev. Proc. 71-35ported, and the tax paid, conforms with Fourth, the proposed revenue proce-
1971-2 C.B. 573; Rev. Rul. 82-80the standards made applicable under seddre clarifies that a foreign tax credit is
1982-1 C.B. 89. Generally, the proposetion 482.” H.R. Rep. 103-111, 103dallowed for any foreign withholding tax

changes reflect the current policy undeCong., 1st Sess. 719-20 (1993), 1993-ith respect to the repayment of the prin-
sections 482 and 6662(e) to foster taxpays.B. 295-96. Accordingly, Congress in<ipal or interest on a cash repatriation ac-
ers’ upfront compliance with the arm’scorporated contemporaneous documentaeunt to the extent and subject to the limi-
length standard in transfer pricing. tion requirements into the statute undetations provided under section 901 of the

Among the significant changes, first,section 6662(e) so that a section 482 adode. The taxpayer would be obligated
entittement to treatment under Rev. Progustment that exceeds the threshold gendoe exhaust all effective and practical
65-17 is dependent on a finding by thally should not escape the penalty “unlesemedies, including invocation of compe-
Service that the pricing transaction didhe taxpayer can show that the return paent authority procedures available under
not have as one of its principal purposesition was arrived at after bestowing applicable tax treaties, with regard to the
the avoidance of Federal income tax. Theeasonable amount of attention to themposition of the foreign withholding tax
factual nature of the tax avoidance starissue.”ld. Congress underlined the seriand the repayment of the principal of the
dard causes significant difficulty for bothousness of its concern that all taxpayemccount would not of itself create any sec-
taxpayers and the Service. In its placshould comply upfront with the arm’stion 904 limitation. See generallfreas.
the proposed revenue procedure simplgngth standard by lowering the threshol®Reg. 88 1.901-2(e)(5), 1.904—6(a)(1)(iv).
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DRAFTING INFORMATION guences to the taxpayer. For example, gmstments made under sections 61 or 162
o ) allocation of income under section 482f the Code provided the adjustment
The principal author of this announce o 4 foreign parent corporation to itscould have been made under section 482
ment is W. Edward Williams of the Office o mestic subsidiary corporation wouldf the Code. All references in this rev-
of Associate Chief Counsel (Internagnai 4 deemed distribution from the doenue procedure to section 482 of the Code
tional). For further information regardingmestic subsidiary to its foreign parent inwill be deemed to include sections 61 and
this announcement contact Lisa G. Samg, amount equal to the primary adjusti62 of the Code, except when the context
at (202) 874-1490 (not a toll-free call).  nent in the year for which the allocationor express language indicates or provides
is made. The deemed distribution woul@therwise.
26 CFR 601.105: Examination of retuns and ~ °€ (réated as dividend income to the for- Any reference in this revenue proce-
claims for refund, credit, or abatement: determina- €Ign parent to the extent of the earningdure to an increase, or decrease, in taxable
tion of correct tax liability. and profits of the domestic subsidiary, atcome shall also be deemed a reference,
(Also Part |, section 482.) recomputed after taking into account thén an appropriate case, to a reduction, or
primary adjustment. Under section 88Increase, in a taxpayer’s loss.

Rev. Proc. 99-## of the Code, the foreign parent would be Any reference in this revenue proce-
subject to a 30-percent tax liability (as reedure to the Service shall be deemed a ref-
SECTION 1. PURPOSE. duced by any applicable income taxrence to the District Director of Internal

treaty), and under section 1442 of th®evenue Service or a reference to the As-

a Tlri]::sal;?eveI:gsesLorgidflérrethpéisecr;?ﬁztizhr?Ode, the domestic subsidiary would be gistant Commissioner (International), de-
o?gash b gtax aver via an inte?est-beawitthIding agent required to withholdpending on the office that has jurisdiction
. y pay fhe tax. See Rev. Rul. 82-80, 1982—gver the Federal income tax return filed
ing account receivable or payable (th

T.B. 89; Treas. Reg. § 1.1441-2(€)(2)or the taxable i -
“ " - .B. oY, . . . year for which the primary
account’) in an amount corresponding toI'his revenue procedure allows the taxadjustment is made.

:he amountdalloca:_ed Zoézorfftrhorr}, tSUC%ayer to repatriate the cash attributable to
axpayer under section 4o of e INteMa 1 imary adjustment via an account withSEC. 3. CONDITIONS FOR

Revenue Code (the "Code”) from, 0r 10, &, 4o Federal income tax consequencdREATMENT UNDER THIS
related person. Under this revenue Proces e secondary adjustments that woulREVENUE PROCEDURE.

dure, taxpayers whose income has be%ri?herwise be entailed as the result of the

i ur:lder SeC'ttltor; 182 01Ekthe CtO('j rimary adjustment. ment provided in this revenue procedure
S dustments 10 conform their accounts Additionally, section 1.482-1(a)(3) OfonIy ifl?t satisfies the conditions gescribed

adjustments to conform their accounts tﬂ1 ; :
) . e Income Tax Regulations permits a_,’. .
reflect the section 482 allocation. Th 9 P in this section 3.

controlled taxpayer to report an arm's .01 The treatment provided in this rev-

e ros Lor treatmert]tfu?r??r thlst'revlgngth result for controlled transactionsenue rocedure is available if the taxable
enue procedure are set forth In Section g, upon prices different from those ac- P

the adjustments to be made or allowed a[ﬁally charged. If the adjustment resyldncome of such taxpayer is adjusted by
described in section 4 (for Internal Rev; i rease .in income. the increased i he Internal Revenue Service under sec-
enue Service as well as taxpayer-initiateg ! gpn 482, or by the taxpayer pursuant to
. ; ome may be reported by the taxpayer . .
adjustments), and the prescribed procey; y P y bay ection 1.482-1(a)(3) of the regulations,

q forth i ion 5 ny time. If the adjustment results in Y d the t . t subiect t
ures are set forth in section 5. decrease in income (after appropriate 2&N0 e taxpayer is not subject to a

SEC. 2. BACKGROUND AND SCOPE. counting for section 1059A of the COde),penalty under section 6662(6)(1).(5) or (h)
the arm’s length result may be reported oPlf the Code b.y reason .Of the primary ad-
Section 482 of the Code gives the Intera timely filed return (including exten-JUStmem. that is the basis for the treatment
nal Revenue Service authority to “distribsions). A taxpayer can avail itself of hender this revenue procedure, .
ute, apportion or allocate gross incomereatment provided by this revenue proce- '0,2 A taxpayer shall not qualify under
deductions, credits, or allowances’dure to mitigate the Federal income ta)§.ect|o'n 3'(,)1' above, for the treat'ment pro-
among certain related organizationsgonsequences of the secondary adjus‘f'—ded in this revenue procedure if any part
trades or businesses if it “determines thahents that would otherwise be entailed a%f any underpayment of ta,x by such tax-
such distribution, apportionment, or allo-a result of the taxpayer’s “self-initiated” P2Y®" for the taxab_le year involved in the
cation is necessary in order to prevergrimary adjustment. The taxpayer-initi-SeCtion 482 allocation is due to fraud.
_evasion of taxes or clez_;lrly to reflect thel_ted adjustment for the treatment PrOSEC. 4. ADJUSTMENTS TO BE MADE
income” of any such entity. Absent a taxvided under the revenue procedure will bgyr A| L OWED
payer’s election of treatment under thisubject to review and adjustment, and to
revenue procedure, an adjustment undepssible imposition of the section 6662(e) .01 Account, interest and paymerit.a
section 482 (the “primary adjustment”)or (h) penalty, by the Service upon examitaxpayer qualifying under section 3,
entails secondary adjustments to conformation. above, complies with the requirements of
a taxpayer’s accounts to reflect the pri- This revenue procedure applies in situsection 5, below, such taxpayer may be
mary adjustment. These secondary a@tions where an adjustment is made undpermitted to establish an interest-bearing
justments may result in adverse tax conseection 482 of the Code, as well as to agccount receivable from, or payable to,

A taxpayer shall qualify for the treat-
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the related person from, or to, whom the 1 If a United States taxpayer whose insuch payment free of the Federal income
section 482 allocation is made in artome has been adjusted by the Intern&édx consequences of the secondary adjust-
amount equal to the primary adjustmenRevenue Service pursuant to section 488ents that would otherwise be entailed as
for each of the years in which an allocaef the Code desires to avail itself of thehe result of the primary adjustment, pro-
tion is made. The account may be estalreatment provided in section 4, above, Kided such payment is made within 90
lished and paid in accordance with thisnust file a request in writing with the Ser-days after execution of the closing agree-
revenue procedure without the Federal insice before closing action is taken on thenent on behalf of the Commissioner.
come tax consequences of the secondapyimary adjustment. The request shall be .02 Cases of a taxpayer reporting an
adjustments that would otherwise be ersigned by a person having the authority tadjustment pursuant to section 1.482—
tailed as the result of the primary adjustsign the taxpayer’s Federal income tax ret(a)(3) of the regulations.If a United
ment. The account shall: turns, and shall contain the following:  States taxpayer that has increased or de-
1 be deemed to have been created as of(a) A statement that the taxpayer deereased its taxable income pursuant to
the last day of the taxpayer’s taxable year sires the treatment provided by sectiosection 482 and section 1.482—1(a)(3) of
for which the primary adjustment is 4 of this revenue procedure and théhe regulations desires to avail itself of the
made; years for which the treatment is retreatment provided in section 4, above, it
2 bear interest at an arm’s length rate, quested, must file a statement with its Federal in-
computed in the manner provided in sec- (b) A description of the arrangementsome tax return reporting the primary ad-
tion 1.482-2(a)(2) of the regulations, or transactions, or the terms thereofustment. The statement shall contain the

from the day after the date the account is which gave rise to the primary adjustfollowing:

deemed to have been created to the datement;
of payment. The interest so computed (c) A statement that the applicable con-
shall be accrued and included in, or de- ditions set forth in section 3 are met,
ducted (subject to applicable limitations) and that the taxpayer will cooperate
from taxable income for each taxable year fully with the Service in providing evi-
during which the account is deemed out- dence supporting such statement;
standing; (d) An offer to enter into a closing
3 must be paid within the 90-day pe- agreement under section 7121 of the
riod required in section 5, below. Pay- Code as provided in section 5.013,
ment must be in the form of money, a pelow.
written debt obligation payable at a fixed 2 The Service will determine whether
date and bearing interest at an arm'e taxpayer qualifies for the requested
length rate determined in the manner prareatment and inform the taxpayer of its
vided in section 1.482-2(a)(2) of the regdecision.
ulations, or an accounting entry offsetting 3 |f the Service concludes that section
such account againSt an eXiSting debt bﬂ' of this revenue procedure proper|y ap-
tween the taxpayer and the related persoplies, and if the amount of the primary ad-

Aforeign tax credit shall be allowed forjustment has been agreed upon, the tax-

any foreign withholding tax with respectyayer will be requested to enter into a

1 A statement that the taxpayer desires
the treatment provided by section 4 of
this revenue procedure for the years in-
dicated;

2 A description of the arrangements or
transactions, or the terms thereof,
which gave rise to the primary adjust-
ment;

3 A statement that the applicable con-
ditions set forth in section 3 are met,
and that the taxpayer will cooperate
fully with the Service in providing evi-
dence supporting such statement;

4 The amount of the primary adjust-
ment;

5 The amount of the account which the
taxpayer elects to establish under sec-
tion 4.01, above;

6 The amount of interest on the ac-

to the repayment of the principal or interg|osing agreement under section 7121 of count includible in income, or de-

est of the account to the extent and subjegi{e Code, establishing for each year in-
to the limitations provided under section,gjyed:

901 of the Code. See Treas. _Reg. (@) The amount of the primary adjust-
88 1.901-2(e)(5) and 1.904-6(a)(1)(IV). ment:

taxpayer’s election to avail itself of theghe taxpayer elects to establish under sec-

provisions of this revenue procedure shaf|on 4.01, above:
in no way affect the primary adjustment (c) The amount of the interest on the
under section 482 of the Code. Such elegccount includible in income, or de-

tion shall, however, affect the taxpayer'jyctible, pursuant to section 4.01, above;
taxable income and credits to the extent (d) The amount of any foreign tax

indicated by section 4.01 above, and elimsreit that taxpayer will claim under sec-
inate the collateral effects of secondary,, 901 of the Code with respect to pay-
adjustments described in section 2 abov‘?nent of the principal or interest on an ac-
SEC. 5. PROCEDURES TO BE count established pursuant to section

FOLLOWED. 4.01, above;
(e) The manner of payment of the ac-

ductible, pursuant to section 4.01,

above, and the years of such inclusion
or deduction;

7 The amount of any foreign tax credit

that taxpayer will claim under section

901 of the Code with respect to pay-

ment of the principal or interest on an

account established pursuant to section
4.01, above;

8 The manner of payment of the ac-
count pursuant to section 4.01, above,
which shall be free of the Federal in-

come tax consequences of the sec-
ondary adjustments that would other-

wise be entailed as the result of the
primary adjustment, provided such

payment is made within 90 days of the

.01 Cases pending with the Internalcount pursuant to section 4.01, above, and date on which the taxpayer files the re-

Revenue Service. the taxpayer’s right to receive or make
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.04 Cases pending before the Tax Cour®ffice of the Associate Chief Counsel (In-PayroII Deduction IRAs
of the United State#f a case reaches trialternational). For further information on
status in the Tax Court and it is deterthis revenue procedure, contact Lisa GAnnouncement 99-2
mined that the taxpayer is entitled to th€&ams at 202-874-1490 (not a toll-free
treatment provided in section 4, abovegall) or write to CC:INTL:Br6, Room
the parties may stipulate or otherwis@319, 950 L’Enfant Plaza South, S.W. o y
arrange with the Court so that any adjustA/ashington, D.C. 20024. annwngs ("IRAS”) .by means_of paym”
ment in tax for the years before the Court deduction. As discussed in th|§ an-
will reflect the application of section 4, SEC. 9. PAPERWORK REDUCTION  houncement, employers may permit em-

above, provided the taxpayer executes tHCT pngt)P/weI;SAtsob;OSitrreigtu:jzggsftr?:(i)t&c;?waga?/r-
required closing agreement. . . . i X "
.05 Cases within the jurisdiction of the The collections of information con-roll deduction. In addition, employees

Department of Justicdf a taxpayer files taigeqttindtr:istrhev?#e prc;clt\e/ldure wil ber!akipg direct deposits of deductible con-
with the Service a request for treatmeni';: dnélus et?‘or reevievlvci cho?é]:r?femvsi?r:nbu“p ns to t_radmonal IRAS may be aple
under section 4, above, with respect to @ " 9 ¢ Reduction Act (44 U.S.C o adjust their Federal income tax with-
case within the jurisdiction of the Depart-, e Paperwork Reduction Act ( o holdmg to receive a more immediate tax
ment of Justice, the Service, through it§507(c))' benefit from their contr|bqt|ons:
Chief Counsel, will recommend to the De- An agency may not co_nduct Of Sponsar, Many -employers pgrm|t their em'ploy-
partment of Justice the action to be take‘%nd a person 1s not reqwred to respond t@eg to directly dgposn all or a portion of
with respect to the taxpayer’s request. a cqllectlor! of mformaﬂop unless the Cplthe|r paycheqks !nto chec'kmg or Savings
lection of information displays a valid accounts maintained by financial institu-
SEC. 6. EFFECTIVE DATE. control number. tions. Employers may also assist their
) ) . The collection of information in this employees in saving for retirement by
This revenue procedure is effective foteyenue procedure is in section 5. Thigmeans of direct deposit through payroll
taxable years beginning after [ENTERt5rmation is required to determinededuction to IRAS.
DATE OF PUBLICATION OF THIS \ pether a taxpayer that has made a pri- In the Conference Report to the Tax-
REVENUE PROCEDURE AS A FINAL mary adjustment under section 482 of thpayer Relief Act of 1997, Pub. L. 105-34,

This announcement relates to direct de-
posit to individual retirement accounts or

DOCUMENT]. Code will be permitted to make certainCongress indicated that “employers that
SEC. 7. EFFECT ON OTHER adjustments to conform their accounts tohoose not to sponsor a retirement plan
DOCUMENTS. reflect the section 482 allocation. Theshould be encouraged to set up a payroll

collections of information are required fordeduction system to help employees save

Rev. Proc. 65-17, 1965-1 C.B. 833, ag taxpayer to obtain the Commissioner’for retirement by making payroll deduc-
amended by Rev. Proc. 65-17 (Amend. Ipermission to repatriate the cash attribution contributions to their IRAs.” Con-
1966-2 C.B. 1211 and Rev. Proc. 65-1gble to a primary adjustment via an acgress encouraged the Secretary of the
(Amend. 1), 1974-1 C.B. 411, is supercount without the Federal income tax confreasury to “continue his efforts to publi-
seded. Rev. Proc. 70-23, 1970-2 C.Bequences of the secondary adjustmentize the availability of these payroll de-
505, Rev. Proc. 71-35, 1971-2 C.B. 573hat would otherwise be entailed as the retuction IRAs.” H.R. Rep. No. 220, 105th
Rev. Proc. 72-53, 1972-2 C.B. 833 angyit of the primary adjustment. The likelyCong., 1st Sess. 775 (1997).
Rev. Rul. 82-80, 1982-1 C.B. 89, are syespondents are businesses or other for-As part of this continuing effort, em-
perseded. Rev. Proc. 72-22, 1972-1 C.Byofit institutions. ployers that feel they are not currently in a
747, and Rev. Rul. 69-630, 1969-2 C.B. The estimated total annual reportingosition to sponsor a retirement plan are
112 are modified and the references tgnd/or recordkeeping burden is 1620.  reminded that the introduction of Roth
Rev. Proc. 65-17 therein shall be treated Tne estimated annual burden per rdRAs in 1998 presents an additional op-
as references to this revenue procedurgnondent/recordkeeper varies from ortunity to facilitate employee retirement
The references to Rev. Proc. 65-17 ifgyrs to 10 hours depending on individusgavings. As with traditional IRAs,
Rev. Proc. 65-31, 1965-2 C.B. 1024j:cymstances, with an estimated averagemounts accumulated under Roth IRAs
Rev. Proc. 68-16, 1968-1 C.B. 770, Reyy¢ g hoyrs. The estimated number of reare exempt from Federal income tax, and
Proc. 72-46, 1972-2 C.B. 827, Rev. Progyqndents and/or recordkeepers is 180. contributions to Roth IRAs are subject to
72-48, 1972-2 C.B. 829, Rev. Proc." 1p¢ egtimated annual frequency of respecific limitations. Unlike traditional
89-8, 1989-1 C.B. 778, Rev. Procsponses is on occasion. IRAs, Roth IRA contributions cannot be
96-13, 1996-1 C.B. 616, Rev. Proc. g, s or records relating to a collecdeducted from gross income, but “quali-
96-14, 1996-1 C.B. 626, and Rev. Proqjion of information must be retained adied distributions” from Roth IRAs are ex-
96-53, 1996-2 CB 375, shall be treatefé)ng as their contents may become mategludable from gross income. For further
as references to this revenue procedure.ial in the administration of any internalinformation on Roth IRAs, see § 408A of
SEC. 8. DRAFTING INFORMATION.  revenue law. Generally, tax returns anthe Internal Revenue Code and the pro-

tax return information are confidential, agosed Income Tax Regulations thereunder.

The principal author of this Revenuerequired by 26 U.S.C. 6103. In addition, employees and employers

Procedure is W. Edward Williams of the are reminded that some employees who
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