REQUEST FOR COMMENTS

The Service requests comments for
developing record retention standards,
including recordkeeping limitation pro-
grams, for tax-exempt bond issues.
Comments are invited regarding all as-
pects of compliance with recordkeep-
ing requirements for tax-exempt bond
transactions, including whether different
programs may be appropriate for spe-
cific types of bond records or specific
classes of tax-exempt bond issues. In-
terested persons should send comments
to CC:PA:LPD:PR (Notice 2006-63),
Room 5203, Internal Revenue Service,
P.O. Box 7604, Ben Franklin Station,
Washington, D.C. 20044. Alternatively,
comments may be hand delivered be-
tween the hours of 8:00 a.m. and 4:00 p.m.
Monday to Friday to CC:PA:LPD:PR
(Notice 2006-63), Courier’s Desk, Inter-
nal Revenue Service, 1111 Constitution
Avenue, NW, Washington, D.C. Com-
ments may also be transmitted electron-
ically via the following e-mail address:
Notice.Comments @irscounsel.treas.gov.
Please include “Notice 2006-63” in the
subject line of any electronic commu-
nications. Written comments should be
received by October 16, 2006. All com-
ments will be available for public inspec-
tion and copying.

DRAFTING INFORMATION

The principal authors of this notice are
Barbara M. Pettoni of the Office of As-
sociate Chief Counsel (Procedure & Ad-
ministration) and Steven A. Chamberlin of
the Tax Exempt Bonds Division, Office
of Outreach, Planning & Review (Tax Ex-
empt & Government Entities). For further
information regarding this notice, please
contact Ms. Pettoni at (202) 6224910 or
Mr. Chamberlin at (636) 940-6466 (not a
toll-free call).

2006-29 I.R.B.

Interim Guidance on the
Application of Section 409A
to Accelerated Payments to
Satisfy Federal Conflict of
Interest Requirements

Notice 2006-64

I. Background

Section 409A was added to the Internal
Revenue Code as part of the American
Jobs Creation Act of 2004, Pub. Law
No. 108-357, 118 Stat. 1418. Section
409A generally provides that all amounts
deferred under a nonqualified deferred
compensation plan for all taxable years
are currently includible in gross income to
the extent not subject to a substantial risk
of forfeiture and not previously included
in gross income, unless certain require-
ments are met. The IRS issued Notice
2005-1, 2005-1 C.B. 274, on Decem-
ber 20, 2004 (published as modified on
January 6, 2005) and issued proposed reg-
ulations (REG-158080-04, 2005-2 C.B.
786) under section 409A on September
29, 2005 (70 Fed. Reg. 57930 (Oct. 4,
2005)). The proposed regulations do not
limit the application of the guidance pro-
vided in Notice 2005-1.

II. Accelerated Payments of Nonqualified
Deferred Compensation to Satisfy Federal
Conflict of Interest Requirements

Section 409A(a)(3) provides that a plan
may not permit acceleration of the time
or schedule of payment for nonqualified
deferred compensation subject to section
409A except as provided in regulations by
the Secretary. The legislative history to
section 409A provides that it was intended
that the Secretary would provide limited
exceptions to the prohibition on accelera-
tion of payments, including, for example,
a distribution necessary to comply with
Federal conflict of interest requirements.
H.R. Conf. Rep. No. 108-755, at 731
(2004). Both Notice 2005-1, Q&A-15(c)
and § 1.409A-3(h)(2)(ii) of the proposed
regulations provide that a plan may permit
such acceleration of the time and sched-
ule of a payment of nonqualified deferred
compensation subject to the requirements
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of section 409A as may be necessary to
comply with a certificate of divestiture (as
defined in section 1043(b)(2)).

Commentators, including the Office
of Government Ethics, expressed concern
about the indication in Notice 2005—1 and
the proposed regulations that a “certifi-
cate of divestiture” (as defined in section
1043(b)(2)) would be effective to permit
an accelerated payment of nonqualified
deferred compensation subject to section
409A. The Office of Government Ethics
issues such certificates of divestiture so
that an employee may defer recognition
of capital gains when property is sold to
comply with conflict of interest provi-
sions. Because payment under a nonquali-
fied deferred compensation plan is treated
as ordinary income, rather than as capital
gain, the Office of Government Ethics
could not issue a certificate of divestiture
in connection with an accelerated payment
under such a plan.

Accordingly, until further guidance is
issued, a nonqualified deferred compensa-
tion arrangement subject to section 409A
may permit such acceleration of the time
or schedule of payment as is necessary to
satisfy requirements established pursuant
to a written determination by the Office of
Government Ethics that: (1) divestiture of
the financial interest or termination of the
financial arrangement is reasonably neces-
sary to comply with any Federal conflict of
interest statute, regulation, rule or execu-
tive order (including section 208 of title 18,
United States Code), or is requested by a
congressional committee as a condition of
confirmation; and (2) specifies the finan-
cial interest to be divested or terminated.
Of course, amounts actually paid pursuant
to such acceleration generally will be in-
cludible in income by the recipient.

III. Drafting Information

The principal author of this notice is
Stephen Tackney of the Office of Division
Counsel/Associate Chief Counsel (Tax Ex-
empt and Government Entities). However,
other personnel from the Treasury Depart-
ment and the IRS participated in its devel-
opment. For further information regard-
ing this notice, contact Stephen Tackney at
(202) 927-9639 (not a toll-free call).
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