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(2) CONFORMING AMENDMENT.—The table of sections for 
part I of subchapter B of chapter 68, as amended by this Act, 
is amended by inserting after the item relating to section 6719 
the following new item:

‘‘Sec. 6720. Fraudulent acknowledgments with respect to donations of 
motor vehicles, boats, and airplanes.’’.

(c) EFFECTIVE DATE.—The amendments made by this section 
shall apply to contributions made after December 31, 2004. 
SEC. 885. TREATMENT OF NONQUALIFIED DEFERRED COMPENSATION 

PLANS. 
(a) IN GENERAL.—Subpart A of part I of subchapter D of chap-

ter 1 is amended by adding at the end the following new section: 
‘‘SEC. 409A. INCLUSION IN GROSS INCOME OF DEFERRED COMPENSA-

TION UNDER NONQUALIFIED DEFERRED COMPENSATION 
PLANS. 

‘‘(a) RULES RELATING TO CONSTRUCTIVE RECEIPT.—
‘‘(1) PLAN FAILURES.—

‘‘(A) GROSS INCOME INCLUSION.—
‘‘(i) IN GENERAL.—If at any time during a taxable 

year a nonqualified deferred compensation plan—
‘‘(I) fails to meet the requirements of para-

graphs (2), (3), and (4), or 
‘‘(II) is not operated in accordance with such 

requirements, 
all compensation deferred under the plan for the tax-
able year and all preceding taxable years shall be in-
cludible in gross income for the taxable year to the ex-
tent not subject to a substantial risk of forfeiture and 
not previously included in gross income. 

‘‘(ii) APPLICATION ONLY TO AFFECTED PARTICI-
PANTS.—Clause (i) shall only apply with respect to all 
compensation deferred under the plan for participants 
with respect to whom the failure relates. 
‘‘(B) INTEREST AND ADDITIONAL TAX PAYABLE WITH RE-

SPECT TO PREVIOUSLY DEFERRED COMPENSATION.—
‘‘(i) IN GENERAL.—If compensation is required to be 

included in gross income under subparagraph (A) for 
a taxable year, the tax imposed by this chapter for the 
taxable year shall be increased by the sum of—

‘‘(I) the amount of interest determined under 
clause (ii), and 

‘‘(II) an amount equal to 20 percent of the com-
pensation which is required to be included in gross 
income. 
‘‘(ii) INTEREST.—For purposes of clause (i), the in-

terest determined under this clause for any taxable 
year is the amount of interest at the underpayment rate 
plus 1 percentage point on the underpayments that 
would have occurred had the deferred compensation 
been includible in gross income for the taxable year in 
which first deferred or, if later, the first taxable year 
in which such deferred compensation is not subject to 
a substantial risk of forfeiture. 

‘‘(2) DISTRIBUTIONS.—
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‘‘(A) IN GENERAL.—The requirements of this paragraph 
are met if the plan provides that compensation deferred 
under the plan may not be distributed earlier than—

‘‘(i) separation from service as determined by the 
Secretary (except as provided in subparagraph (B)(i)), 

‘‘(ii) the date the participant becomes disabled 
(within the meaning of subparagraph (C)), 

‘‘(iii) death, 
‘‘(iv) a specified time (or pursuant to a fixed sched-

ule) specified under the plan at the date of the deferral 
of such compensation, 

‘‘(v) to the extent provided by the Secretary, a 
change in the ownership or effective control of the cor-
poration, or in the ownership of a substantial portion 
of the assets of the corporation, or 

‘‘(vi) the occurrence of an unforeseeable emergency. 
‘‘(B) SPECIAL RULES.—

‘‘(i) SPECIFIED EMPLOYEES.—In the case of any 
specified employee, the requirement of subparagraph 
(A)(i) is met only if distributions may not be made be-
fore the date which is 6 months after the date of sepa-
ration from service (or, if earlier, the date of death of 
the employee). For purposes of the preceding sentence, 
a specified employee is a key employee (as defined in 
section 416(i) without regard to paragraph (5) thereof) 
of a corporation any stock in which is publicly traded 
on an established securities market or otherwise. 

‘‘(ii) UNFORESEEABLE EMERGENCY.—For purposes 
of subparagraph (A)(vi)—

‘‘(I) IN GENERAL.—The term ‘unforeseeable 
emergency’ means a severe financial hardship to 
the participant resulting from an illness or acci-
dent of the participant, the participant’s spouse, or 
a dependent (as defined in section 152(a)) of the 
participant, loss of the participant’s property due 
to casualty, or other similar extraordinary and un-
foreseeable circumstances arising as a result of 
events beyond the control of the participant. 

‘‘(II) LIMITATION ON DISTRIBUTIONS.—The re-
quirement of subparagraph (A)(vi) is met only if, 
as determined under regulations of the Secretary, 
the amounts distributed with respect to an emer-
gency do not exceed the amounts necessary to sat-
isfy such emergency plus amounts necessary to pay 
taxes reasonably anticipated as a result of the dis-
tribution, after taking into account the extent to 
which such hardship is or may be relieved through 
reimbursement or compensation by insurance or 
otherwise or by liquidation of the participant’s as-
sets (to the extent the liquidation of such assets 
would not itself cause severe financial hardship). 

‘‘(C) DISABLED.—For purposes of subparagraph (A)(ii), 
a participant shall be considered disabled if the partici-
pant—
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‘‘(i) is unable to engage in any substantial gainful 
activity by reason of any medically determinable phys-
ical or mental impairment which can be expected to re-
sult in death or can be expected to last for a continuous 
period of not less than 12 months, or 

‘‘(ii) is, by reason of any medically determinable 
physical or mental impairment which can be expected 
to result in death or can be expected to last for a con-
tinuous period of not less than 12 months, receiving in-
come replacement benefits for a period of not less than 
3 months under an accident and health plan covering 
employees of the participant’s employer. 

‘‘(3) ACCELERATION OF BENEFITS.—The requirements of this 
paragraph are met if the plan does not permit the acceleration 
of the time or schedule of any payment under the plan, except 
as provided in regulations by the Secretary. 

‘‘(4) ELECTIONS.—
‘‘(A) IN GENERAL.—The requirements of this paragraph 

are met if the requirements of subparagraphs (B) and (C) 
are met. 

‘‘(B) INITIAL DEFERRAL DECISION.—
‘‘(i) IN GENERAL.—The requirements of this sub-

paragraph are met if the plan provides that compensa-
tion for services performed during a taxable year may 
be deferred at the participant’s election only if the elec-
tion to defer such compensation is made not later than 
the close of the preceding taxable year or at such other 
time as provided in regulations. 

‘‘(ii) FIRST YEAR OF ELIGIBILITY.—In the case of the 
first year in which a participant becomes eligible to 
participate in the plan, such election may be made 
with respect to services to be performed subsequent to 
the election within 30 days after the date the partici-
pant becomes eligible to participate in such plan. 

‘‘(iii) PERFORMANCE-BASED COMPENSATION.—In the 
case of any performance-based compensation based on 
services performed over a period of at least 12 months, 
such election may be made no later than 6 months be-
fore the end of the period. 
‘‘(C) CHANGES IN TIME AND FORM OF DISTRIBUTION.—

The requirements of this subparagraph are met if, in the 
case of a plan which permits under a subsequent election 
a delay in a payment or a change in the form of payment—

‘‘(i) the plan requires that such election may not 
take effect until at least 12 months after the date on 
which the election is made, 

‘‘(ii) in the case of an election related to a payment 
not described in clause (ii), (iii), or (vi) of paragraph 
(2)(A), the plan requires that the first payment with re-
spect to which such election is made be deferred for a 
period of not less than 5 years from the date such pay-
ment would otherwise have been made, and 

‘‘(iii) the plan requires that any election related to 
a payment described in paragraph (2)(A)(iv) may not 
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be made less than 12 months prior to the date of the 
first scheduled payment under such paragraph. 

‘‘(b) RULES RELATING TO FUNDING.—
‘‘(1) OFFSHORE PROPERTY IN A TRUST.—In the case of assets 

set aside (directly or indirectly) in a trust (or other arrangement 
determined by the Secretary) for purposes of paying deferred 
compensation under a nonqualified deferred compensation 
plan, for purposes of section 83 such assets shall be treated as 
property transferred in connection with the performance of serv-
ices whether or not such assets are available to satisfy claims 
of general creditors—

‘‘(A) at the time set aside if such assets (or such trust 
or other arrangement) are located outside of the United 
States, or 

‘‘(B) at the time transferred if such assets (or such trust 
or other arrangement) are subsequently transferred outside 
of the United States. 

This paragraph shall not apply to assets located in a foreign ju-
risdiction if substantially all of the services to which the non-
qualified deferred compensation relates are performed in such 
jurisdiction. 

‘‘(2) EMPLOYER’S FINANCIAL HEALTH.—In the case of com-
pensation deferred under a nonqualified deferred compensation 
plan, there is a transfer of property within the meaning of sec-
tion 83 with respect to such compensation as of the earlier of—

‘‘(A) the date on which the plan first provides that as-
sets will become restricted to the provision of benefits under 
the plan in connection with a change in the employer’s fi-
nancial health, or 

‘‘(B) the date on which assets are so restricted, 
whether or not such assets are available to satisfy claims of 
general creditors. 

‘‘(3) INCOME INCLUSION FOR OFFSHORE TRUSTS AND EM-
PLOYER’S FINANCIAL HEALTH.—For each taxable year that assets 
treated as transferred under this subsection remain set aside in 
a trust or other arrangement subject to paragraph (1) or (2), 
any increase in value in, or earnings with respect to, such as-
sets shall be treated as an additional transfer of property under 
this subsection (to the extent not previously included in income). 

‘‘(4) INTEREST ON TAX LIABILITY PAYABLE WITH RESPECT TO 
TRANSFERRED PROPERTY.—

‘‘(A) IN GENERAL.—If amounts are required to be in-
cluded in gross income by reason of paragraph (1) or (2) for 
a taxable year, the tax imposed by this chapter for such tax-
able year shall be increased by the sum of— 

‘‘(i) the amount of interest determined under sub-
paragraph (B), and 

‘‘(ii) an amount equal to 20 percent of the amounts 
required to be included in gross income. 
‘‘(B) INTEREST.—For purposes of subparagraph (A), the 

interest determined under this subparagraph for any tax-
able year is the amount of interest at the underpayment 
rate plus 1 percentage point on the underpayments that 
would have occurred had the amounts so required to be in-
cluded in gross income by paragraph (1) or (2) been includ-

VerDate jul 14 2003 05:51 Oct 16, 2004 Jkt 096272 PO 00000 Frm 00242 Fmt 6659 Sfmt 6603 E:\HR\OC\HR755.XXX HR755



225

ible in gross income for the taxable year in which first de-
ferred or, if later, the first taxable year in which such 
amounts are not subject to a substantial risk of forfeiture. 

‘‘(c) NO INFERENCE ON EARLIER INCOME INCLUSION OR RE-
QUIREMENT OF LATER INCLUSION.—Nothing in this section shall be 
construed to prevent the inclusion of amounts in gross income under 
any other provision of this chapter or any other rule of law earlier 
than the time provided in this section. Any amount included in 
gross income under this section shall not be required to be included 
in gross income under any other provision of this chapter or any 
other rule of law later than the time provided in this section. 

‘‘(d) OTHER DEFINITIONS AND SPECIAL RULES.—For purposes of 
this section—

‘‘(1) NONQUALIFIED DEFERRED COMPENSATION PLAN.—The 
term ‘nonqualified deferred compensation plan’ means any plan 
that provides for the deferral of compensation, other than—

‘‘(A) a qualified employer plan, and 
‘‘(B) any bona fide vacation leave, sick leave, compen-

satory time, disability pay, or death benefit plan. 
‘‘(2) QUALIFIED EMPLOYER PLAN.—The term ‘qualified em-

ployer plan’ means—
‘‘(A) any plan, contract, pension, account, or trust de-

scribed in subparagraph (A) or (B) of section 219(g)(5) 
(without regard to subparagraph (A)(iii)), 

‘‘(B) any eligible deferred compensation plan (within 
the meaning of section 457(b)), and 

‘‘(C) any plan described in section 415(m). 
‘‘(3) PLAN INCLUDES ARRANGEMENTS, ETC.—The term ‘plan’ 

includes any agreement or arrangement, including an agree-
ment or arrangement that includes one person. 

‘‘(4) SUBSTANTIAL RISK OF FORFEITURE.—The rights of a 
person to compensation are subject to a substantial risk of for-
feiture if such person’s rights to such compensation are condi-
tioned upon the future performance of substantial services by 
any individual. 

‘‘(5) TREATMENT OF EARNINGS.—References to deferred com-
pensation shall be treated as including references to income 
(whether actual or notional) attributable to such compensation 
or such income. 

‘‘(6) AGGREGATION RULES.—Except as provided by the Sec-
retary, rules similar to the rules of subsections (b) and (c) of sec-
tion 414 shall apply. 
‘‘(e) REGULATIONS.—The Secretary shall prescribe such regula-

tions as may be necessary or appropriate to carry out the purposes 
of this section, including regulations—

‘‘(1) providing for the determination of amounts of deferral 
in the case of a nonqualified deferred compensation plan which 
is a defined benefit plan, 

‘‘(2) relating to changes in the ownership and control of a 
corporation or assets of a corporation for purposes of subsection 
(a)(2)(A)(v), 

‘‘(3) exempting arrangements from the application of sub-
section (b) if such arrangements will not result in an improper 
deferral of United States tax and will not result in assets being 
effectively beyond the reach of creditors, 
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‘‘(4) defining financial health for purposes of subsection 
(b)(2), and 

‘‘(5) disregarding a substantial risk of forfeiture in cases 
where necessary to carry out the purposes of this section.’’. 
(b) TREATMENT OF DEFERRED AMOUNTS.—

(1) W–2 FORMS.—
(A) IN GENERAL.—Subsection (a) of section 6051 (relat-

ing to receipts for employees) is amended by striking ‘‘and’’ 
at the end of paragraph (11), by striking the period at the 
end of paragraph (12) and inserting ‘‘, and’’, and by insert-
ing after paragraph (12) the following new paragraph: 
‘‘(13) the total amount of deferrals for the year under a non-

qualified deferred compensation plan (within the meaning of 
section 409A(d)).’’. 

(B) THRESHOLD.—Subsection (a) of section 6051 is 
amended by adding at the end the following: ‘‘In the case 
of the amounts required to be shown by paragraph (13), the 
Secretary may (by regulation) establish a minimum amount 
of deferrals below which paragraph (13) does not apply.’’. 
(2) WAGE WITHHOLDING.—Section 3401(a) (defining wages) 

is amended by adding at the end the following flush sentence: 
‘‘The term ‘wages’ includes any amount includible in gross in-
come of an employee under section 409A and payment of such 
amount shall be treated as having been made in the taxable 
year in which the amount is so includible.’’. 

(3) OTHER REPORTING.—Section 6041 (relating to informa-
tion at source) is amended by adding at the end the following 
new subsection: 
‘‘(g) NONQUALIFIED DEFERRED COMPENSATION.—Subsection (a) 

shall apply to—
‘‘(1) any deferrals for the year under a nonqualified de-

ferred compensation plan (within the meaning of section 
409A(d)), whether or not paid, except that this paragraph shall 
not apply to deferrals which are required to be reported under 
section 6051(a)(13) (without regard to any de minimis excep-
tion), and 

‘‘(2) any amount includible under section 409A and which 
is not treated as wages under section 3401(a).’’. 
(c) CLERICAL AMENDMENT.—The table of sections for such sub-

part A of part I of subchapter D of chapter 1 is amended by adding 
at the end the following new item:

‘‘Sec. 409A. Inclusion in gross income of deferred compensation 
under nonqualified deferred compensation plans.’’.

(d) EFFECTIVE DATE.—
(1) IN GENERAL.—The amendments made by this section 

shall apply to amounts deferred after December 31, 2004. 
(2) SPECIAL RULES.—

(A) EARNINGS.—The amendments made by this section 
shall apply to earnings on deferred compensation only to 
the extent that such amendments apply to such compensa-
tion. 

(B) MATERIAL MODIFICATIONS.—For purposes of this 
subsection, amounts deferred in taxable years beginning be-
fore January 1, 2005, shall be treated as amounts deferred 
in a taxable year beginning on or after such date if the plan 
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under which the deferral is made is materially modified 
after October 3, 2004, unless such modification is pursuant 
to the guidance issued under subsection (f). 
(3) EXCEPTION FOR NONELECTIVE DEFERRED COMPENSA-

TION.—The amendments made by this section shall not apply to 
any nonelective deferred compensation to which section 457 of 
the Internal Revenue Code of 1986 does not apply by reason of 
section 457(e)(12) of such Code, but only if such compensation 
is provided under a nonqualified deferred compensation plan—

(A) which was in existence on May 1, 2004, 
(B) which was providing nonelective deferred com-

pensation described in such section 457(e)(12) on such date, 
and 

(C) which is established or maintained by an organiza-
tion incorporated on July 2, 1974. 

If, after May 1, 2004, a plan described in the preceding sentence 
adopts a plan amendment which provides a material change in 
the classes of individuals eligible to participate in the plan, this 
paragraph shall not apply to any nonelective deferred com-
pensation provided under the plan on or after the date of the 
adoption of the amendment. 
(e) GUIDANCE RELATING TO CHANGE OF OWNERSHIP OR CON-

TROL.—Not later than 90 days after the date of the enactment of this 
Act, the Secretary of the Treasury shall issue guidance on what con-
stitutes a change in ownership or effective control for purposes of 
section 409A of the Internal Revenue Code of 1986, as added by this 
section. 

(f) GUIDANCE RELATING TO TERMINATION OF CERTAIN EXISTING 
ARRANGEMENTS.—Not later than 60 days after the date of the enact-
ment of this Act, the Secretary of the Treasury shall issue guidance 
providing a limited period during which a nonqualified deferred 
compensation plan adopted before December 31, 2004, may, without 
violating the requirements of paragraphs (2), (3), and (4) of section 
409A(a) of the Internal Revenue Code of 1986 (as added by this sec-
tion), be amended—

(1) to provide that a participant may terminate participa-
tion in the plan, or cancel an outstanding deferral election with 
regard to amounts deferred after December 31, 2004, but only 
if amounts subject to the termination or cancellation are includ-
ible in income of the participant as earned (or, if later, when 
no longer subject to substantial risk of forfeiture), and 

(2) to conform to the requirements of such section 409A 
with regard to amounts deferred after December 31, 2004. 

SEC. 886. EXTENSION OF AMORTIZATION OF INTANGIBLES TO SPORTS 
FRANCHISES. 

(a) IN GENERAL.—Section 197(e) (relating to exceptions to defi-
nition of section 197 intangible) is amended by striking paragraph 
(6) and by redesignating paragraphs (7) and (8) as paragraphs (6) 
and (7), respectively. 

(b) CONFORMING AMENDMENTS.—
(1)(A) Section 1056 (relating to basis limitation for player 

contracts transferred in connection with the sale of a franchise) 
is repealed. 
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