Part lll. Administrative, Procedural, and Miscellaneous

Amendment of Qualified Plans volume submitter plans (“pre-approved remedial EGTRRA plan amendments
for the Economic Growth and plans”) for GUST and EGTRRA. may be adopted.

Tax Relief Reconciliation Act of Specifically, this notice provides the® ©00d faith” EGTRRA plan amend-
2001 following: ments must be adopted no later than the

later of (1) the end of the plan year in

Notice 2001-42 * The GUST remedial amendment period pich the amendments are required to
for individually designed plans, which be, or are optionally, put into effect or
l. Purpose ends on the last day of the 2001 plan (2) the end of the GUST remedial

. . . . year, is not being extended. HOwever, 5mengment period. In limited situa-

This notice provides guidance concem- g separate, later remedial amendment tions  earlier amendment may be
ing amendments to plans qualified under period is being provided for EGTRRA. :
§§ 401(a) and 403(a) of the Internal The GUST remedial amendment period
Revenue Code related to the Economic provided to prior adopters of pre- § 411(d)(6)
Growth and Tax Relief Reconciliation Act approved p|ans and emp|oye|’5 tha.t Individuall .deSigned planS submitted
of 2001, Pub. L. 107-16 ("EGTRRA"). " timely certify their intent to adopt a o, GUSTydetermination letters ma
Changes made by EGTRRA to the Code pre-approved plan that has been restat- afiect the changes made b EGTRRX\
provisions related to qualified plans ed for GUST will be treated as not g, pre-approved plans salbmitted for
include changes that require plan amend- expiring earlier than December 31, GUéT determination letters ma
ment to preserve qualification and 2002. This change will simplify the jciude EGTRRA amendments in th)(/a
Changes that reqUire plan amendment Only determination of the GUST amendment form of a separate clearlvy identified
if the plan sponsor chooses to change the deadline for these plans and facilitate 4qgendum to the |c;|an (orybasic plan
plan. . . timely amendment of the plans for 450 ment) and/or adoption agreement

The effects of this notice are to: GUST and EGTRRA. that is limited to the provisions of
« avoid further delays in amending plans A.plfm is required to have a “good EGTRRA. However, until further

for GUST, faith” EGTRRA plan amendment in  pqiice  determination, opinion, and
. prevent disruption of the GUST deter- €ffect for a year if: - _ advisory letters will not consider the

mination letter process that has already (1) the plan is required to implement & gGTRRA changes.

been undertaken by thousands of plan ~ Provision of EGTRRA for the year,

required to avoid a decrease or elimina-
tion of benefits prohibited by

SpONSors; or the plan sponsor chooses to imH{. Background
. facilitate timely adoption of EGTRRA plement an optional provision of _ _
plan amendments; EGTRRA for the year, and Section 401(h) Section 401(b) and
- ensure that plan terms reflect the actual (2) the plan language, prior to thethe regulations thereunder provide a re-
operation of the plan; amendment, is not consistent eithemedial amendment period during which
« allow plan sponsors to minimize the with the provision of EGTRRA or an amendment to a disqualifying provi-
cost and burden of adopting EGTRRA with the operation of the plan in asion may be made retroactively effec-
plan amendments; manner consistent with EGTRRA,tive, under certain circumstances, to
- provide plan sponsors with the oppor- as applicable. comply with the requirements of

tunity to retroactively amend their® Before the end of August 2001, the§ 401(a). Section 1.401(b)-1(b)(3) au-
“good faith” EGTRRA plan amend- Service will publish sample EGTRRAthorizes the Commissioner to designate
ments, if necessary; and plan amendments that plan sponsors ad a disqualifying provision under
. facilitate the timely amendment of SPONSOrs of pre-approved plans caB 401(b) a plan provision that either (1)
master and prototype (“M&P”) and adopt or use in drafting individualizedresults in the failure of the plan to satisfy
plan amendments. A sample EGTRRAhe qualification requirements of the
plan amendment, or a plan amendme@ode by reason of a change in those re-

1 The term “GUST" refers to the following: that is materially similar to a samplequirements, or (2) is integral to a qualifi-
«the Uruguay Round Agreements Act, Pub. L. EGTRRA plan amendment, will be acation requirement that has been
103-465; “good faith” EGTRRA plan amendment.changed. Section 1.401(b)-1(c)(3) au-

*the Uniformed Services Employment and, pjan provisions that are amended by thorizes the Commissioner to impose
Reemployment Rights Act of 1994, Pub. L. 103-

353: timely “good faith” EGTRRA plan limits and provide additional rules re-

« the Small Business Job Protection Act of 1996, amendment or that automaticallygarding the amendments that may be
Pub. L. 104-188; reflect a statutory EGTRRA changemade within the remedial amendment
« the Taxpayer Relief Act of 1997, Pub. L. 105-34  (for example, as a result of permitte¢period with respect to a plan provision

(‘TRA "97"); _ _ incorporation by reference) have alesignated as a disqualifying provision.
« the Internal Revenue Service Restructuring and . . . -

Reform Act of 1998, Pub. L. 105-206; and rem§d|al amendment period ending nSgct!on 1-401(_b)_1(_f) grants the Com-
« the Community Renewal Tax Relief Act of 2000, €arlier than the end of the 2005 plamissioner the discretion to extend the re-
Pub. L. 106-554 (“CRA"). year in which any needed retroactivenedial amendment period.
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The GUST Remedial Amendment Periodated as a disqualifying provision undeotherwise be permitted to be incorporated

and Determination Letter ProgramThe § 1.401(b)-1(b) if: by reference is not a “good faith”
remedial amendment period for GUST dis- (1) the plan provision either (i) cause€£GTRRA plan amendment.

qualifying provisions for individually de- the plan to fail to satisfy the qualifi- Section 411(d)(6).Section 411(d)(6)
signed plans generally ends on the last day  cation requirements of the Code begenerally prohibits plan amendments that
of the first plan year beginning on or after cause of a change in those requiredecrease accrued benefits or have the ef-
January 1, 2001 (“the 2001 plan year”). ments made by EGTRRA or (ii) isfect of eliminating or reducing an early
Many sponsors of individually designed integral to a qualification require- retirement benefit or retirement-type sub-
plans have already amended or are in the  ment that has been changed bgidy, or eliminating an optional form of
process of amending plans for GUST. EGTRRA,; and benefit, for benefits attributable to service

Sponsors of pre-approved plans were re- (2) if a “good faith” EGTRRA plan before the amendment.
quired to submit these plans to the Service  amendment is required to be in ef- EGTRRA does not provide relief from
by December 31, 2000. The Service is cur- fect with respect to the provision,the requirements of § 411(d)(6) for plan
rently reviewing and issuing opinion and the plan provision was added ommendments adopted as a result of
advisory letters for pre-approved plans that changed by a “good faith” EGTRRA changes in the plan qualifica-
have been amended for GUST. Section 19 EGTRRA plan amendment adoptedion requirements. Therefore, in order to
of Rev. Proc. 2000-20, 2000-6 I.R.B. 553, no later than the later of (i) the enchave a provision effective for a plan year,

as modified by Rev. Proc. 2000-27, of the plan year in which thea plan may have to be amended for provi-
2000-26 I.R.B. 1272, provides an exten- EGTRRA change in the qualifica- sions of EGTRRA before the time when
sion of the GUST remedial amendment pe- tion requirements is required to bejgood faith” EGTRRA plan amendments
riod for employers that have adopted a pre-  or is optionally, put into effect would otherwise be required under this
approved plan, or certified their intent to under the plan or (ii) the end of thenotice. However, a plan amendment that
adopt a pre-approved plan that has been re-  GUST remedial amendment perioceliminates or decreases benefits that have
stated for GUST, by the end of the 2001 for the plan. not yet accrued does not violate

plan year. If the requirements for the exten- Extension of the EGTRRA Remediad 411(d)(6).
sion are satisfied, the GUST remediahmendment Period The remedial For example, in a top-heavy defined
amendment period for the employer’s plaamendment period under § 401(b) for aontribution plan, only those non-key em-
will not end before the end of the 12thdisqualifying provision described in theployees who are participants and have not
month beginning after the date on whiclpreceding paragraph shall not end prior teeparated from service by the end of the
the Service issues a GUST opinion or advthe last day of the first plan year beginplan year must receive the top-heavy min-
sory letter for the pre-approved plan. ning on or after January 1, 2005 (“themum benefit. (See § 1.416-1, Q&A
EGTRRA EGTRRA, which was en- 2005 plan year”). M-10.) A benefit that is conditioned on
acted on June 7, 2001, includes numerousGood Faith EGTRRA Plan Amend-employment at the end of the plan year
changes to the qualified plan rules. Alments. Aplan is required to have a “gooddoes not accrue until the participant satis-
most all of these changes are effective ifaith” EGTRRA plan amendment in effectfies the end-of-the-plan-year employment
years beginning after December 31, 200for a year if: requirement. Thus, the top-heavy mini-
While many of the changes are not (1) the plan is required to implement anum benefit in a defined contribution
mandatory, a plan sponsor that chooses to  provision of EGTRRA for the year, plan that provides minimum contributions

implement an optional provision of or the plan sponsor chooses tonly to non-key employees who have not
EGTRRA will have to amend its plan to implement an optional provision of separated from service by the end of the
conform plan provisions to plan operation. EGTRRA for the year, and plan year does not accrue until the end of
White Paper on Future Determination (2) the plan language, prior to thethe plan year. A*“good faith” amendment
Letter Process The Service is consider- amendment, is not consistent eitheof such a plan that modifies the plan’s
ing the design of the Employee Plans de- with the provision of EGTRRA or top-heavy rules in accordance with § 613
termination letter process and will publish with the operation of the plan in aof EGTRRA will not result in an imper-
in the near future a white paper that ex- manner consistent with EGTRRA, missible decrease of accrued minimum
plores some options for long-term as applicable. benefits provided the amendment is

changes and alternatives to the currefifor purposes of this notice, a plan amenédopted before the end of the 2002 plan
process. Some of the options in the whitment is a “good faith” EGTRRA plan year.
paper will deal with the timing of plan amendment if the amendment represents aln a top-heavy defined benefit plan,
amendments to comply with law changeseasonable effort to take into account alinder §1.416-1, Q&A M-4, only those
and the application of the remediabf the requirements of the applicablemon-key employees who are participants
amendment provisions of § 401(b). EGTRRA provision and does not reflecand have at least one thousand hours of
. . an unreasonable or inconsistent interpreservice for an accrual computation period
[ll. Remedial Amendment Period for : - .
EGTRRA tation of the provision. A plan amend-mgst accrue the top-heavy minimum _ben-
ment that merely incorporates by referefit for that accrual computation period.
Designation as Disqualifying Provi-ence an EGTRRA change in &ln a top-heavy defined benefit plan that
sions A plan provision is hereby desig-qualification requirement that would notcredits benefit accrual service using the
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elapsed time method described imnd optional changes under EGTRRAplan (or basic plan document) and/or
§ 1.410(a)-7, minimum benefits must bédditional guidance on amending pre-apadoption agreement that is limited to the
credited for all periods of service requiregoroved plans will be included with theprovisions of EGTRRA will be treated as
to be credited for benefit accrual.) Abensample EGTRRA amendments. A samplandividually designed plans.

efit that is conditioned on completion ofEGTRRA plan amendment, or a plan ) .

one thousand hours of service does namendment that is materially similar to &/ EXtension of 12-Month Period Under
accrue until the participant satisfies thsample EGTRRA plan amendment, wilR€V- Proc. 2000-20

service requirement. Thus, the top-heavye a “good faith” EGTRRA plan amend- The extended GUST remedial amend-
minimum benefit in a defined benefit planment for purposes of this notice. How;,ant period available to certain adopters
that provides minimum benefits only toever, plan amendments will not fail to by pre-approved plans is determined by
non-key employees who have at least orfgood faith” plan amendments merely be
thousand hours of service in an accruaause they differ materially from the sam;sq o5 a favorable GUST opinion or advi-
computation period does not accrue untple EGTRRA plan amendments. sory letter for the pre-approved plan. Pur-
the participant has one thousand hours of Possible Subsequent Required Amendy -t to this notice, if the requirements of
service in the period. A “good faith” ments Plans amended by adoption of theaction 19 of Rev. Proc. 2000-20, as
amendment of a defined benefit plan thagample EGTRRA amendments may haVFnodified, and Announcement 2001—77,
modifies the plan’s top-heavy rules in acto be amended again within the EGTRR,%age 83, this bulletin, are satisfied, the ex-
cordance with § 613 of EGTRRA will notremedial amendment period to continUgssion of the GUST remedial amend-
be treated as impermissibly decreasing satisfy the plan qualification require-,ont period thereunder will be treated as
accrued minimum benefits provided thenents as amended by EGTRRA. not expiring earlier than December 31,
amendment is adopted on or before Ma o ; N ocimnli ]
31, 2002, o, in the case of a plan thaf. Eflecton Detenmination Leter - T T2 NP 0 SR 2 0
credits service using elapsed time, Marcho9rams and Reliance amendment deadline for pre-approved

31, 2002. _ i In General Until further notice, deter- plans and facilitate timely amendment of
Effect of This SectionA plan amend- ination, opinion and advisory lettersthe plans for GUST and EGTRRA.

ment to a disqualifying provision de-iji not consider and may not be relied on

scribed in this section Il can be madgy respect to the EGTRRA changesy”' Effect on Other Documents

retroactively effective within the ; e

EGTRRA reni/edial amendment period tHowever, an employer's ability to rely on - gey, proc. 2000-20 and Rev. Proc.
: Perod % favorable determination, opinion, or adyq01_g 2001-1 | R.B. 194. are modified.

the extent necessary either to satisfy thgsqry jetter will not be adversely affected ’ ’

qualification requirements as amended byy e timely adoption of “good faith” DRAFTING INFORMATION
EGTRRA, as interpreted in pUb“ShedEGTRRApIan amendments.
guidance, or to make the plan provisions Individually Designed Plandndividu- The principal drafter of this notice is
consistent with plan operation. To the &X1ly designed plans submitted for guspPames Flannery of Employee Plans. For
tent necessary, such a remedial amengatermination letters may incorporate thfurther information regarding this notice,
ment may be made retroactively eﬁeCtiV%hanges made by EGTRRA; however thBlease contact Employee Plans’ taxpayer
as of the effective date of the “good faith’s ST getermination letter will not ex- 8ssistance telephone service at (202) 283-
EGTRRA plan amendment or, where th.q to amendments incorporatin 516 or (202) 283-9517, between the
plan provision automatically reflects thecTRRA provisions. ours of 1:30 p.m. and 3:30 p.m. Eastern
EGTRRA change, as of the effective date Pre-Approved Plans M&P sponsors Time, Monday through Thursday. Mr.
of the change. and volume submitter practitioners ma);:Iannery may be reached at (202) 283-
No Extension of GUST Remedialyeng pre-approved plans for EGTRRA613. These telephone numbers are not

Amendment PeriodThe EGTRRA reme- through the adoption of a separate, C|e',;1r[§)ll-free.

dial amendment period applies only tqyentified addendum to the plan (or basic
dlsq_uahfylng provisions described in th'splan document) and/or adoption agree-
section. It does not extend the GUST r&qent that is limited to the provisions ofGUidance on Implementation of

medial amendment period. EGTRRA. The sample EGTRRA planWithholding and Reporting

IV. Sample EGTRRA Plan Amendments amendments will provide additional guid-Regulations
ance on the amendment of pre-approved
Publication of Sample “Good Faith” plans. Until further notice, EGTRRA Notice 2001-43
EGTRRA Plan AmendmentBefore the amendments of pre-approved plans
end of August 2001, the Service will pubshould not be submitted to the Service.
lish sample EGTRRA plan amendments Determination Letter Applications for . .
that can be adopted verbatim or used iRre-Approved PlansUntil further notice, reporting regulations (T.D. 8734, 1997-2
SO . D S C.B. 109, and T.D. 8881, 2000-23 I.R.B.
drafting individualized plan amendmentgdetermination letter applications for pre—1158) Specifically. this notice:
for individually designed and pre-ap-approved plans that include EGTRRA - P Y '
proved plans. The sample EGTRRA plammendments in a form other than a sepét) provides a temporary alternative pro-
amendments will be for both the requiredate, clearly identified addendum to theedure for withholding and reporting on
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reference to the date on which the Service

This notice provides guidance on the
implementation of the withholding and



