
Interim Guidance Under
Section 457A

Notice 2009–8

PURPOSE

This notice provides interim guidance
on the application of § 457A to nonqual-
ified deferred compensation plans of non-
qualified entities. Section 457A gener-
ally provides that any compensation that
is deferred under a nonqualified deferred
compensation plan of a nonqualified entity
is includible in gross income when there
is no substantial risk of forfeiture of the
rights to such compensation. For purposes
of § 457A, the term nonqualified deferred
compensation plan has the same mean-
ing as provided under § 409A(d), subject
to certain modifications. For purposes of
§ 457A, the term nonqualified entity means
(a) any foreign corporation unless substan-
tially all of its income is (i) effectively
connected with the conduct of a trade or
business in the United States, or (ii) sub-
ject to a comprehensive foreign income
tax, and (b) any partnership unless sub-
stantially all of its income is allocated to
persons other than (i) foreign persons with
respect to whom such income is not sub-
ject to a comprehensive foreign income
tax, and (ii) organizations which are ex-
empt from tax under Title 26 of the United
States Code. Section 457A is a provi-
sion of the Tax Extenders and Alternative
Minimum Tax Relief Act of 2008, Div. C
of Pub. L. No. 110–343 (TEAMTRA),
which was enacted on October 3, 2008.

This guidance is intended as interim
guidance to assist taxpayers in applying
§ 457A while the Treasury Department
and the IRS consider further guidance
on the application of § 457A. The Trea-
sury Department and the IRS anticipate
issuing further guidance on issues not ad-
dressed by this notice. Future guidance
may also modify the guidance provided
in this notice, for example by expanding
upon the definition of a nonqualified en-
tity as set forth in this notice. In addition,
certain provisions of this notice refer to
interim guidance under Notice 2008–115,
2008–52 I.R.B. 1367 (Dec. 29, 2008)
(reporting and withholding obligations
under § 409A for taxable years beginning
on and after January 1, 2008), and pro-
posed regulations under § 409A (proposed

§ 1.409A–4, REG–148326–05, 2008–51
I.R.B. 1325 [73 Fed. Reg. 74380] (Dec.
8, 2008)). Future guidance under § 457A
may need to be adapted to any future
changes to the guidance provided in No-
tice 2008–115 and the proposed § 409A
regulations. However, as provided in the
section entitled “EFFECTIVE DATE,”
any future guidance under § 457A that
would expand the coverage of § 457A
will be prospective and will not apply to a
service provider’s taxable year beginning
before the issuance of such guidance.

Comments are requested on all aspects
of this notice. See the section entitled
“REQUEST FOR COMMENTS” for in-
formation on how to submit comments.

INTERIM GUIDANCE ON
APPLICATION OF § 457A

A. Section 457A — In General

Q–1 When is compensation includible
in gross income under § 457A?

A–1 As a general rule, § 457A provides
that any compensation that is deferred
under a nonqualified deferred compen-
sation plan of a nonqualified entity is
includible in gross income when there
is no substantial risk of forfeiture of the
rights to such compensation. However,
deferred compensation is not includible in
gross income if the amount of the com-
pensation is not determinable, in which
case additional taxes apply to such com-
pensation at the time the amount of such
compensation becomes determinable and
is includible in gross income. Section B
of this notice (Q&A–2 through Q&A–4)
addresses the definition of the term non-
qualified deferred compensation plan.
Section C (Q&A–5 through Q&A–14)
addresses which service providers are
covered by § 457A and the definition of
the term nonqualified entity. Section D
(Q&A–15 through Q&A–18) addresses
the calculation of the amount includi-
ble in income under § 457A. Section E
(Q&A–19 through Q&A–21) addresses
when deferred amounts are considered to
be not determinable. Section F (Q&A–22
through Q&A–23) addresses the appli-
cation of the effective dates. Section G
(Q&A–24 through Q&A–27) addresses is-
sues related to the coordination of § 457A
with § 409A.

B. Definition of a Nonqualified Deferred
Compensation Plan

Q–2 What is a nonqualified de-
ferred compensation plan for purposes of
§ 457A?

A–2 (a) General rule. Except as oth-
erwise provided in this A–2, for purposes
of § 457A, the term nonqualified de-
ferred compensation plan has the meaning
given such term under § 409A(d) and
§ 1.409A–1(a). With respect to an arrange-
ment between a partner and a partnership,
taxpayers may rely upon the applicable
guidance under § 409A, which as of Jan-
uary 9, 2008, included Notice 2005–1,
Q&A–7, 2005–1 C.B. 274, § II.E of the
preamble to the proposed § 409A reg-
ulations published on October 4, 2005
(REG–158080–04, 2005–2 C.B. 786
[70 Fed. Reg. 57930]) and § III.G of the
preamble to the final § 409A regulations
published on April 17, 2007 (T.D. 9321,
2007–1 C.B. 1123 [72 Fed. Reg. 19234]).
However, see Q&A–3 through Q&A–4
of this notice regarding the definition
of substantial risk of forfeiture and the
application of the short-term deferral rule
for purposes of § 457A.

(b) Equity appreciation rights. As
provided in § 457A(d)(3)(A), the term
nonqualified deferred compensation plan
also includes any plan that provides a
right to compensation based on the ap-
preciation in value of a specified num-
ber of equity units of the service re-
cipient. Accordingly, except as other-
wise provided in this paragraph A–2(b),
§ 1.409A–1(b)(5)(i)(B) (exception for cer-
tain stock appreciation rights) does not
apply for purposes of determining whether
an arrangement provides for deferred
compensation for purposes of § 457A.
However, the exceptions from coverage
under § 1.409A–1(b)(5)(i)(A) (exception
for nonstatutory stock options on service
recipient stock issued with an exercise
price not less than fair market value at
the date of grant and with no other defer-
ral feature) and § 1.409A–1(b)(5)(i)(C)
(exception for statutory stock options) ap-
ply. Solely for purposes of this paragraph
A–2(b), the exception from coverage un-
der § 1.409A–1(b)(5)(i)(B) may be applied
so that a stock appreciation right which
by its terms at all times must be settled
in service recipient stock, and is settled
in service recipient stock (and otherwise
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meets the requirements of that section),
will be excluded from coverage under
§ 457A. In addition, for purposes of ap-
plying the exception from coverage under
§ 1.409A–1(b)(5)(i)(A) to an equity in-
terest in a non-corporate entity (meaning
a right to purchase actual equity in such
entity, and not a mere right to an amount
equal to the appreciation in such equity),
the rules of § 1.409A–1(b)(5)(i)(A) are
applied by analogy.

(c) Short-term deferral exception. In
applying § 1.409A–1(b)(4) (exception
from the definition of deferred compen-
sation for purposes of § 409A for certain
short-term deferrals), the definition of sub-
stantial risk of forfeiture in Q&A–3 of this
notice is applied in lieu of the definition
in § 1.409A–1(d). In addition, deferred
compensation for purposes of § 457A does
not include a § 457A short-term deferral
(as defined in Q&A–4).

Q–3 What is a substantial risk of forfei-
ture for purposes of § 457A?

A–3 (a) General rule. For purposes of
§ 457A, the rights of a person to compen-
sation are subject to a substantial risk of
forfeiture only if such person’s rights to
such compensation are conditioned upon
the future performance of substantial ser-
vices by such person. Thus, for example,
the rights of a person to compensation (in-
cluding a stock right) are not subject to
a substantial risk of forfeiture merely be-
cause those rights are subject to the oc-
currence of a condition related to a pur-
pose of the compensation, or are condi-
tioned, directly or indirectly, upon the re-
fraining from the performance of services.
The addition of any risk of forfeiture af-
ter the legally binding right to compensa-
tion arises, or any extension of a period
during which compensation is subject to
a risk of forfeiture is disregarded for pur-
poses of determining whether such com-
pensation is subject to a substantial risk
of forfeiture. However, an amount may
be considered subject to a substantial risk
of forfeiture beyond the date or time at
which the recipient otherwise could have
elected to receive the compensation if the
present value of such amount (disregard-
ing, in determining the present value, the
risk of forfeiture) is materially greater than
the present value of the amount the recipi-
ent otherwise could have elected to receive
absent such risk of forfeiture. For purposes
of determining whether an amount that is

subject to a risk of forfeiture is materially
greater than the amount the recipient oth-
erwise could have elected to receive absent
such risk of forfeiture, compensation, such
as salary, that the service provider would
receive for continuing to perform services
is not taken into account. For example, if a
bonus plan provides an election between a
cash payment or restricted stock units with
a present value that is materially greater
(disregarding the risk of forfeiture) than
the present value of such cash payment and
that will be forfeited absent continued ser-
vices for a period of years, the right to the
restricted stock units generally is treated as
subject to a substantial risk of forfeiture.

(b) Stock rights. For the application
of the definition of a substantial risk of
forfeiture to a stock right (as defined in
§ 1.409A–1(l)), see § 1.409A–1(d)(2).

(c) Enforcement of forfeiture condition.
For rules on the determination of whether
the risk of forfeiture is substantial with re-
spect to the rights of a service provider that
owns a significant amount of the total vot-
ing power or value of the service recipient,
see § 1.409A–1(d)(3).

Q–4 What is a short-term deferral for
purposes of § 457A (a § 457A short-term
deferral)?

A–4 (a) General rule. Deferred com-
pensation for purposes of § 457A does
not include a short-term deferral as pro-
vided under § 457A(d)(3)(B) (a § 457A
short-term deferral). The term § 457A
short-term deferral refers to compensation
that is paid not later than 12 months af-
ter the end of the service recipient’s tax-
able year during which the right to the pay-
ment of the compensation is first no longer
subject to a substantial risk of forfeiture.
For purposes of this special rule, the ser-
vice recipient is the person for whom the
service provider is directly providing ser-
vices at the time the right to the payment of
such compensation is first no longer sub-
ject to a substantial risk of forfeiture. In
addition, as provided in Q&A–2(c), any
amount qualifying as a short-term defer-
ral under § 1.409A–1(b)(4), applied using
the definition of substantial risk of forfei-
ture for § 457A purposes as described in
Q&A–3, does not constitute deferred com-
pensation for purposes of § 457A.

(b) Example. If on January 1, 2009, an employee
is provided a right to a future payment of $10,000
if the employee continues providing services to his
or her employer through January 1, 2011, and the

amount is paid out not later than 12 months after
the end of the employer’s taxable year that includes
January 1, 2011, the arrangement is not subject to
§ 457A. However, if the amount is not paid to the
employee before the end of that 12-month period, the
arrangement is subject to § 457A and $10,000 is in-
cludible in the employee’s gross income on January
1, 2011.

C. Nonqualified Entities

Q–5 To which types of service
providers does § 457A apply?

A–5 A service provider subject to
§ 457A may include an individual, cor-
poration, subchapter S corporation, part-
nership, personal service corporation (as
defined in § 269A(b)(1)), noncorporate
entity that would be a personal service cor-
poration if it were a corporation, qualified
personal service corporation (as defined in
§ 448(d)(2)), and noncorporate entity that
would be a qualified personal service cor-
poration if it were a corporation. A service
provider may be subject to § 457A re-
gardless of whether such person accounts
for gross income from the performance of
services under the cash receipts and dis-
bursements method of accounting or under
the accrual method of accounting. How-
ever, an independent contractor is not a
service provider subject to § 457A if an ar-
rangement with respect to the independent
contractor would be excluded from cov-
erage under § 1.409A–1(f)(2) (generally
excluding arrangements with indepen-
dent contractors having multiple unrelated
clients, but not excluding arrangements
with such independent contractors that
provide management services).

Q–6 What is a nonqualified entity for
purposes of § 457A?

A–6 For purposes of § 457A, as pro-
vided in § 457A(b), the term nonqualified
entity means—(1) any foreign corporation
unless substantially all of its income is (A)
effectively connected with the conduct of
a trade or business in the United States, or
(B) subject to a comprehensive foreign in-
come tax; and (2) any partnership unless
substantially all of its income is allocated
to persons other than (A) foreign persons
with respect to whom such income is not
subject to a comprehensive foreign income
tax, and (B) organizations which are ex-
empt from tax under Title 26 of the United
States Code.

Q–7 How is it determined whether an
entity is a foreign corporation or a partner-
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ship for purposes of determining whether
an entity is a nonqualified entity under
§ 457A?

A–7 For purposes of § 457A, the term
foreign corporation means a corporation
as defined in § 7701(a)(3) that is not do-
mestic as defined in § 7701(a)(4). For
purposes of § 457A, the term partner-
ship has the meaning given that term in
§ 7701(a)(2).

Q–8 How is it determined whether sub-
stantially all of a foreign corporation’s in-
come is subject to a comprehensive foreign
income tax?

A–8 (a) In general. For purposes of
§ 457A, substantially all of the income of a
foreign corporation is subject to a compre-
hensive foreign income tax if, for the tax-
able year of the foreign corporation ending
with or within the service provider’s rele-
vant taxable year (as determined in accor-
dance with Q&A–13)—

(i) either (A) the foreign corporation is
eligible for the benefits of a comprehen-
sive income tax treaty between its country
of residence and the United States (as de-
termined in accordance with Q&A–10), or
(B) the foreign corporation demonstrates
to the satisfaction of the Secretary that it is
resident for tax purposes in a foreign coun-
try that has a comprehensive income tax;
and

(ii) the foreign corporation is not taxed
by the foreign corporation’s country of res-
idence under any regime or arrangement
that is materially more favorable than the
corporate income tax otherwise generally
imposed by such country.

(b) Exception where nonresidence
source income is excluded. Notwithstand-
ing paragraph A–8(a), substantially all of
the income of a foreign corporation will
not be treated as subject to a comprehen-
sive foreign income tax if—

(i) the foreign corporation’s taxable
income determined under the laws of its
country of residence excludes, in whole
or in part, nonresidence source income
realized by the foreign corporation; and

(ii) the aggregate amount of nonresi-
dence source income of the foreign corpo-
ration that is excluded for the relevant tax-
able year (the excluded amount) exceeds
20 percent of the gross income of the for-
eign corporation.

(c) Excluded income. For purposes of
paragraph A–8(b)—

(i) the foreign corporation’s taxable in-
come under the laws of its country of res-
idence excludes an item of nonresidence
source income if the foreign corporation’s
taxable income does not include such in-
come, or excludes such income by means
of exemption, exclusion (including an ex-
clusion from gross income), deduction (in-
cluding a dividends received deduction or
dividends paid deduction (or similar pro-
vision)), by means of taxation of such in-
come at a rate of tax less than 50 percent
of the generally applicable rate, or by other
means;

(ii) the foreign corporation’s gross in-
come is defined as the foreign corpora-
tion’s gross income as determined under
the income tax laws of the foreign corpora-
tion’s country of residence plus all nonres-
idence source income of the foreign corpo-
ration to the extent not otherwise included
in the foreign corporation’s gross income;

(iii) the term nonresidence source in-
come means any items of income that
would be included in gross income, deter-
mined under the principles of § 61, from
sources outside the foreign corporation’s
country of residence, including dividends
distributed by corporations that are not
resident in the foreign corporation’s coun-
try of residence; and

(iv) an item of nonresidence source
income is not included in the excluded
amount to the extent that such item of
nonresidence source income is—(A) ef-
fectively connected with the conduct of
a trade or business in the United States
under § 882 and the regulations thereun-
der that is not exempt from U.S. federal
income tax pursuant to a treaty obliga-
tion of the United States (for example,
because the income is not attributable to a
permanent establishment); (B) a dividend
from a corporation that is domestic (within
the meaning of § 7701(a)(4)); or (C) a
dividend from a corporation substantially
all of the income of which is subject to a
comprehensive foreign income tax (deter-
mined by applying the principles of this
A–8).

Q–9 How is it determined whether
substantially all of a foreign corporation’s
income is effectively connected with the
conduct of a trade or business in the United
States?

A–9 For purposes of § 457A, substan-
tially all of the income of a foreign cor-
poration is treated as effectively connected

with the conduct of a trade or business in
the United States if, for the taxable year
of the foreign corporation ending with or
within the service provider’s relevant tax-
able year (as determined under Q&A–13),
at least 80 percent of the gross income of
the foreign corporation (as defined in para-
graph A–8(c)(ii)) is effectively connected
with the conduct of a trade or business in
the United States under § 882 and the regu-
lations thereunder that is not exempt from
U.S. federal income tax pursuant to a treaty
obligation of the United States (for exam-
ple, because the income is not attributable
to a permanent establishment).

Q–10 When is a foreign person eligible
for the benefits of a comprehensive income
tax treaty for purposes of § 457A?

A–10 For purposes of § 457A, the term
comprehensive income tax treaty means
every income tax treaty of the United
States in force as of January 9, 2009, other
than the income tax treaty with Bermuda
and the income tax treaty with the Nether-
lands Antilles. To be eligible for the
benefits of such a comprehensive income
tax treaty for purposes of § 457A, a for-
eign person must be a resident within the
meaning of such term under the relevant
treaty and must satisfy any other relevant
requirements of that treaty, including the
requirements under any applicable limita-
tion on benefits provision.

Q–11 How is it determined whether
substantially all of a partnership’s income
for a taxable year is allocated to persons
other than (A) foreign persons with respect
to whom such income is not subject to a
comprehensive foreign income tax and (B)
organizations which are exempt from tax
under Title 26 of the United States Code?

A–11 (a) In general. Under
§ 457A(b)(2), a partnership is not a non-
qualified entity with respect to a taxable
year if it has income and substantially
all of its income for the taxable year
is allocated to persons not described in
§ 457A(b)(2)(A) or (B) (a person not
described in § 457A(b)(2)(A) or (B) is
referred to herein as an eligible person).
Substantially all of a partnership’s income
is treated for purposes of § 457A(b)(2) as
allocated to eligible persons with respect
to a taxable year only if at least 80 percent
of the gross income of the partnership for
such taxable year is allocated to eligible
persons, as provided in paragraph A–11(e)
below. The paragraphs of this A–11 below
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provide guidance on whether substantially
all of the income of a partnership that
is the sponsor (see Q&A–14) of a non-
qualified deferred compensation plan is
allocated to eligible persons, including
determining—(i) the gross income of such
a partnership; (ii) which persons may be
treated as receiving allocations of such
gross income; and (iii) which allocations
of gross income will be treated as made to
eligible persons. An item or portion of an
item of gross income may be treated for
purposes of this Q&A–11 as allocated to
any one of (and only one of) the following:
(i) a partnership, if the partnership is the
sponsor (see Q&A–14) of the nonqualified
deferred compensation plan and subject
to a comprehensive foreign income tax
with respect to such income as provided
in paragraph A–11(f), (ii) a partner of the
partnership, or (iii) any direct or indirect
owner of the partner.

(b) Gross income and allocations for
U.S. relevant partnerships. With respect
to a U.S. relevant partnership that is the
sponsor (see Q&A–14) of a nonqual-
ified deferred compensation plan, the
term gross income of the partnership
has the same meaning as for purposes
of § 702(c) (see also §§ 1.702–1(c) and
1.704–1(b)(1)(vii)). A partnership is a
U.S. relevant partnership if it either (i)
is required to file a return of partnership
income under § 6031 or (ii) determines
the distributive share of income of any
partner in accordance with § 704. If a
U.S. relevant partnership allocates any
income net of deductions, gross income
is treated as being allocated to the partner
who received the related allocation of net
income to the extent such net income is
derived from gross income (determined
under § 702(c) principles). Allocations of
income to the partners are the actual tax
allocations of the partnership determined
under § 704 for the partnership’s relevant
taxable year under Q&A–13 of this notice.
Gross income of a foreign partnership, or a
domestic partnership that is treated under
the laws of a foreign country as resident
in that country for tax purposes, that is the
sponsor (see Q&A–14) of the nonquali-
fied deferred compensation plan may be
treated as allocated to the partnership.

(c) Gross income and allocations for
partnerships that are not U.S. relevant
partnerships. Gross income of a partner-
ship that is the sponsor (see Q&A–14) of a

nonqualified deferred compensation plan
that is not a U.S. relevant partnership is
determined for the partnership’s relevant
taxable year under Q&A–13 of this notice
using any reasonable method that incor-
porates the principles of § 61. Further, for
purposes of this Q&A–11, gross income
of a partnership that is the sponsor (see
Q&A–14) of a nonqualified plan and is
not a U.S. relevant partnership is deemed
allocated to a partner to the extent that
the partner includes such income in its
gross income on a current basis under the
income tax laws of the country of which
such partner is a resident (except if in-
cluded in income solely by reason of an
anti-deferral regime, for example, §§ 951
et seq., §§ 1293 et seq., or comparable
provisions of foreign law), whether or not
such income is distributed to such person.
Gross income of a partnership that is not
a U.S. relevant partnership and that is the
sponsor (see Q&A–14) of the nonquali-
fied deferred compensation plan may be
treated as allocated to the partnership.

(d) Tiered ownership. (i) An item or
portion of an item of gross income of
the partnership that is the sponsor (see
Q&A–14) of a nonqualified deferred com-
pensation plan that is allocated to a partner
pursuant to paragraph A–11(b) or (c) may
be treated as income allocated to any one
direct or indirect owner of such partner
that takes such income into account on a
current basis under the income tax laws of
the country of which such owner is a res-
ident (except if included in income solely
by reason of an anti-deferral regime, for
example, §§ 951 et seq., §§ 1293 et seq.,
or comparable provisions of foreign law),
whether or not such income is distributed
to such owner.

(ii) An item or portion of an item of
gross income of the partnership that is the
sponsor (see Q&A–14) of a nonqualified
deferred compensation plan that is allo-
cated pursuant to paragraph A–11(b) or (c)
to a partner that is a trust or estate that
is a United States person, as defined in
§ 7701(a)(30), may be treated as allocated
to a beneficiary of the trust or estate if the
beneficiary takes such income into account
on a current basis.

(e) Gross income allocations to eligible
persons. Gross income is allocated to an
eligible person to the extent—

(i) gross income that is derived in an
unrelated trade or business as described

in § 512(a) is allocated to an organization
subject to U.S. federal income tax on such
income under § 511;

(ii) gross income that is effectively con-
nected with the conduct of a trade or busi-
ness in the United States, within the mean-
ing of § 871(b) or § 882(a), as applica-
ble (effectively connected income), is allo-
cated to a person subject to U.S. federal in-
come tax on such income under § 871(b)
or § 882(a), as applicable, and not exempt
from U.S. federal income tax pursuant to a
treaty obligation of the United States;

(iii) gross income is allocated to
a United States person (as defined in
§ 7701(a)(30)) other than (A) an organ-
ization exempt from tax under Title 26
of the United States Code; (B) a domes-
tic partnership within the meaning of
§ 7701(a)(30)(B); or (C) a trust or estate,
except to the extent the trust or estate is
subject to U.S. federal income tax in re-
spect of such income and such income is
neither included in the gross income of a
beneficiary under § 652 or § 662 nor paid
or permanently set aside for a charitable
purpose within the meaning of § 642(c);
or

(iv) gross income that is not effectively
connected income is allocated to a person
that is not a United States person, as de-
fined in § 7701(a)(30) (a foreign person)
(a foreign person is deemed to include for
these purposes and for purposes of para-
graph A–11(f) below a domestic partner-
ship that is the sponsor (see Q&A–14)
of the nonqualified deferred compensation
plan and that is treated under the laws of a
foreign country as resident in that country
for tax purposes), who is subject to a com-
prehensive foreign income tax with respect
to such income as provided in paragraph
A–11(f) below.

(f) Comprehensive Foreign Income Tax.
For purposes of this A–11 a foreign person
is subject to a comprehensive foreign in-
come tax with respect to an item of income
of the partnership only if both—

(i) The foreign person takes such in-
come into account on a current basis un-
der the income tax laws of the country in
which the foreign person is resident (ex-
cept if included in income solely by reason
of an anti-deferral regime, for example,
§§ 951 et seq., §§ 1293 et seq., or compa-
rable provisions of foreign law), whether
or not such income is distributed to such
foreign person; and
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(ii)(A) In the case of a foreign per-
son that is not a nonresident alien indi-
vidual—(I) the foreign person is an en-
tity that is not fiscally transparent under
the law of the entity’s jurisdiction (as de-
fined in § 1.894–1(d)(3)(ii)) with respect
to such income; (II) the foreign person
satisfies the requirements of Q&A–8(a)(i)
and (ii) treating the foreign person as the
“foreign corporation” for this purpose; and
(III) such income is not excluded from
such foreign person’s taxable income by
means of exemption, exclusion, dividends
paid deduction or dividends received de-
duction (or similar provision), by means of
taxation of such income at a rate less than
50 percent of the generally applicable rate,
or by other means; or

(B) In the case of a foreign person that
is a nonresident alien individual—(I) such
nonresident alien individual is eligible for
the benefits of a comprehensive income
tax treaty with the United States, or such
nonresident alien individual demonstrates
to the satisfaction of the Secretary that
such nonresident alien individual is subject
to a comprehensive foreign income tax;
and (II) such income is not excluded from
such foreign person’s taxable income by
means of exemption, exclusion (including
an exclusion from gross income), deduc-
tion (including a dividends paid deduction
or dividends received deduction (or sim-
ilar provision)), by means of taxation of
such income at a rate less than 50 percent
of the generally applicable rate, or by other
means.

(g) Examples. The following examples
illustrate the rules in this A–11. For pur-
poses of Examples 1 through 3, assume
the following. PRS is a domestic partner-
ship. PRS has two partners, A, a domestic
corporation that is not an organization ex-
empt from tax under Title 26 of the United
States Code, and B, an entity exempt from
tax pursuant to § 501(a). Under the PRS
partnership agreement, A is allocated the
first $700 of net income, and any remain-
ing net income is allocated 75% to A and
25% to B. Net losses are allocated 75% to
A and 25% to B. Assume that B’s distribu-
tive share of income of PRS does not con-
stitute unrelated business taxable income
to B and that all of PRS’ allocations of in-
come, gain, loss and deduction satisfy the
requirements of § 704.

Example 1. For the taxable year ending on De-
cember 31, 2009, PRS has $1,500 in gross income

and no other gains, losses or deductions. Under the
PRS partnership agreement, A is allocated the first
$700 of net income, and the remaining $800 of net in-
come is allocated $600 to A (75% x $800) and $200
to B (25% x $800). In 2009, PRS is not a nonqualified
entity under § 457A(b)(2) and this Q&A–11 because
$1,300 of gross income is allocated to A, which is at
least 80% of the gross income of PRS (80% x $1,500
= $1,200).

Example 2. For its taxable year ending Decem-
ber 31, 2009, PRS has $1,000 in ordinary income,
$300 of deductions (or net ordinary income of $700),
$8,000 of gains, and no losses. Under the PRS
partnership agreement, A is allocated the first $700
of net income, and the $8,000 of gain is allocated
$6,000 to A (75% x $8,000) and $2,000 to B (25% x
$8,000). In 2009, PRS is a nonqualified entity under
§ 457A(b)(2) and this Q&A–11 because $7,000 of
gross income is allocated to A, which is less than
80% of the gross income of PRS (80% x $9,000 =
$7,200).

Example 3. For its taxable year ending December
31, 2009, PRS has a $1,400 net loss ($100 of gross
income, $1,500 of deductions, and no other gains or
losses). Under the PRS partnership agreement, A is
allocated $1,050 of the net loss (75% x $1,400). B is
allocated $350 of the net loss (25% x $1,400). Un-
der § 702(c), A’s share of gross income of PRS is
$75 (75% x $100). In 2009, PRS is a nonqualified
entity under § 457A(b)(2) and this Q&A–11 because
less than 80% of PRS’ gross income is allocated to A
(80% x $100 = $80).

Example 4. In 2009, K and B are partners in KB
partnership, a partnership organized under the laws
of foreign country 1 that is fiscally transparent under
the laws of foreign country 1. KB is a partnership for
U.S. federal income tax purposes and a U.S. relevant
partnership hereunder. K is an entity organized under
the laws of foreign country 2, and K is fiscally trans-
parent under the laws of foreign country 2 and has
in effect an election to be treated as a corporation for
U.S. federal tax purposes. B is a domestic corporation
that is not an organization exempt from tax under Ti-
tle 26 of the United States Code. The owners of K are
S, an individual who is a citizen and resident of for-
eign country 3, and J, a foreign corporation. S is eli-
gible for the benefits of a comprehensive income tax
treaty with the United States and takes into account
under the income tax laws of country 3 her share of
gross income of K on a current basis, whether or not
such income is distributed to S. S’s share of such in-
come is taxed under the laws of country 3 at a rate
not less than the generally applicable rate, is not oth-
erwise excluded from S’s income and is not included
in income by reason of an anti-deferral regime. J is
not subject to tax on its share of income of K. Income
of KB is not effectively connected income. KB is a
calendar year taxpayer. Foreign country 1 does not
impose a tax on the income of KB, and foreign coun-
try 2 does not impose a tax on the income of K.

Because KB is a U.S relevant partnership, KB
must determine its gross income of KB for U.S. fed-
eral tax purposes and whether at least 80% of this
gross income is allocated during 2009 to eligible per-
sons.

(i) Gross income of KB allocated to B is income
described in paragraph A–11(e)(iii) and is therefore
allocated to an eligible person.

(ii) Because K is fiscally transparent under the
laws of country 2, gross income of KB allocated to
K is not income subject to a comprehensive foreign
income tax in the hands of K for purposes of para-
graph A–11(f). However, gross income of KB that is
taken into account by S is treated as gross income that
is allocated to eligible persons because S is a nonres-
ident alien individual who is eligible for the benefits
of a comprehensive income tax treaty with the United
States and includes her share of K’s gross income on
a current basis whether or not distributed to S, such
income is taxed under the laws of country 3 at a rate
not less than the generally applicable rate and not oth-
erwise excluded from S’s income and is not included
in income by reason of an anti-deferral regime.

(iii) Gross income of KB that is allocated to K and
taken into account by J is not income that is allocated
to eligible persons because neither K nor J is subject
to a comprehensive foreign income tax with respect
to such income.

Q–12 Does § 457A apply to deferred
compensation that would have been de-
ductible against income of a foreign corpo-
ration which is taxable under § 882 if the
compensation had been paid in cash on the
date that such compensation ceased to be
subject to a substantial risk of forfeiture?

A–12 In the case of a foreign corpora-
tion with income which is taxable under
§ 882, § 457A does not apply to compensa-
tion that, had such compensation been paid
in cash on the date that such compensation
ceased to be subject to a substantial risk of
forfeiture, would have been deductible un-
der the principles of § 882 and the regula-
tions thereunder by such foreign corpora-
tion against such income. If such compen-
sation expense would not have been part
of the corporation’s cost of goods sold, the
compensation will be considered to have
been deductible by the foreign corpora-
tion against such income only to the extent
that the compensation would be properly
allocated and apportioned to such income
under the principles of § 1.861–8 et seq.
If such compensation expense would have
been part of the corporation’s cost of goods
sold, the compensation will be considered
to have been deductible by the corporation
against such income using any reasonable
method that is satisfactory to the Secretary
based on all facts and circumstances.

Q–13 When is the determination made
whether an entity is a nonqualified entity?

A–13 (a) General rule. The determi-
nation of whether an entity is a nonqual-
ified entity is made as of the last day of
each of the service provider’s taxable years
in which the nonqualified deferred com-
pensation is no longer subject to a sub-
stantial risk of forfeiture and remains de-
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ferred. Accordingly, if the plan sponsor
becomes a nonqualified entity during a ser-
vice provider’s taxable year and is a non-
qualified entity as of the last day of the ser-
vice provider’s taxable year, amounts de-
ferred under the plan are subject to § 457A
for that taxable year of the service provider
and the amounts are includible in income
to the extent that the amounts are not sub-
ject to a substantial risk of forfeiture and
have not previously been included in in-
come. Similarly, if the plan sponsor ceases
to be a nonqualified entity during a service
provider’s taxable year, and is not a non-
qualified entity as of the last day of the
service provider’s taxable year, amounts
deferred under the plan are not subject to
§ 457A for that taxable year of the ser-
vice provider. Comments are requested
regarding alternative approaches to deter-
mine whether and when nonqualified de-
ferred compensation becomes subject to
§ 457A where the nonqualified deferred
compensation is no longer subject to a sub-
stantial risk of forfeiture and is still de-
ferred, and the entity becomes a nonqual-
ified entity in a subsequent taxable year.
See the section below entitled “Request
for Comments” for information on the sub-
mission of comments.

(b) Special rule for partnerships.
Whether a partnership is a nonqualified
entity as of the last day of the service
provider’s taxable year is determined
based on the allocations (or deemed allo-
cations) of gross income by the partnership
for the partnership’s taxable year ending
with or within the service provider’s tax-
able year. If a partnership does not yet
have a taxable year that has ended or ends
on the last day of the service provider’s
taxable year, a reasonable, good faith
estimate of such allocation (or deemed al-
location) of the partnership for its current
taxable year must be used to determine
whether it is a nonqualified entity.

Q–14 How is it determined whether a
nonqualified deferred compensation plan
is a plan of a nonqualified entity?

A–14 The determination of whether a
nonqualified deferred compensation plan
is a plan of a nonqualified entity (for pur-
poses of this notice, whether a nonquali-
fied entity is the “sponsor”, or one of the
“sponsors”, of the plan) is determined as
of the last day of the service provider’s
relevant taxable year as determined under

Q&A–13. For this purpose, with respect
to any amount deferred under a plan, the
sponsor of the plan is any entity or enti-
ties which, if the entity paid the amount de-
ferred in cash to the service provider in the
relevant taxable year (as determined un-
der Q&A–13), would be entitled to a com-
pensation deduction under U.S. federal in-
come tax principles.

D. Amount Includible in Income

Q–15 Does § 457A apply to a right to
earnings on deferred compensation that is
subject to § 457A?

A–15 Yes. For purposes of § 457A and
this notice, references to deferred com-
pensation include references to income
(whether actual or notional) attributable to
such compensation or such income. When
the right to earnings is specified under
the terms of the plan, the legally binding
right to earnings arises at the time of the
deferral of the compensation to which the
earnings relate. Accordingly, rights to
reasonable earnings credited on at least
an annual basis are includible in gross
income under § 457A when the right to
the earnings credited is no longer sub-
ject to a substantial risk of forfeiture (as
defined in Q&A–3 of this notice). The
right to earnings that are not reasonable
earnings, or that are not credited at least
annually, will result in some or all of the
earnings being treated as currently de-
ferred amounts in accordance with rules
analogous to the rules set forth in proposed
§ 1.409A–6(b)(2)(iii) (crediting of earn-
ings and losses), § 1.409A–6(b)(2)(ii)(B)
(use of an unreasonable actuarial assump-
tion or method), and § 1.409A–6(b)(3)(ii)
(account balance plans — unreasonable
rate of return).

Q–16 How is the amount includible in
income under § 457A determined?

A–16 Except as provided in Q&A–19
and Q&A–20, for purposes of § 457A, the
amount includible in income is determined
under the rules applicable to the determi-
nation of amounts includible in income un-
der § 409A(a). For the currently appli-
cable rules, see Notice 2008–115, which
provides certain rules including a rule per-
mitting taxpayers to rely upon proposed
§ 1.409A–4.

Q–17 If an amount is included in gross
income under § 457A before the amount is
paid to the service provider, is the amount

also includible in income when the amount
is paid to the service provider?

A–17 To the extent a deferred amount
is included in income under § 457A before
the amount is paid to the service provider,
the amount is not includible in income
when the amount is paid to the service
provider. However, after such amount is
included in income by the service provider,
§ 457A may continue to apply to the right
to future reasonable earnings on such pre-
viously included amounts (see Q&A–15).
For purposes of determining the amount
previously included in income that is not
includible in income at the time of the
payment, taxpayers may rely upon rules
that are the same as the rules of proposed
§ 1.409A–4(f).

Q–18 If an amount is included in in-
come under § 457A before the amount is
paid to the service provider, and before
such amount is paid the right to the amount
is forfeited or otherwise permanently lost,
is the service provider entitled to a loss?

A–18 Yes. If an amount is included in
income under § 457A before the amount
is paid to the service provider and, be-
fore such amount is paid, the right to the
amount is forfeited or otherwise perma-
nently lost, the service provider may rely
upon rules that are the same as the rules
of proposed § 1.409A–4(g) for purposes of
determining the availability of any loss.

E. Deferred Amounts that are not
Determinable

Q–19 When is the deferred amount
to which a service provider is entitled
treated as not determinable for purposes
of § 457A?

A–19 (a) In general. For purposes of
§ 457A, the deferred amount to which a
service provider is entitled is treated as
not determinable if the deferred amount
would be calculated under proposed
§ 1.409A–4(b)(2)(iv) (application of
the general calculation rules to formula
amounts), if such rule were effective. Un-
der proposed § 1.409A–4(b)(2)(iv), for a
plan that is not an account balance plan,
an amount payable in a future taxable year
is a formula amount (and thus not deter-
minable) to the extent that the amount
payable in a future taxable year is depen-
dent upon factors that, after applying the
assumptions and other rules set out in the
proposed regulations, are not determinable
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as of the end of the service provider’s
taxable year. This generally occurs where
the amount of the payment (and not the
timing of the payment) is unknown at the
end of the taxable year because it is based
upon factors that remain variable as of the
end of the taxable year. For example, an
annual bonus based on annual profits as of
December 31, 2010 is a formula amount
(and thus an indeterminable amount) at
all times prior to December 31, 2010.
However, the deferred amount is deter-
minable as of December 31, 2010 because
the information necessary to calculate the
bonus exists, regardless of whether the
calculation of the annual profits is readily
available.

Q–20 When is a deferred amount that is
treated as not determinable at the time that
the compensation is otherwise includible
in gross income under § 457A required to
be included in income?

A–20 A deferred amount that is treated
as not determinable at the time that the
compensation is otherwise includible in
gross income under § 457A is required
to be included in gross income when the
deferred amount becomes determinable.
For purposes of calculating the amount
includible in gross income at such time,
the rules of Q&A–16 apply.

Q–21 What additional taxes apply to a
deferred amount that is treated as not deter-
minable at the time that the compensation
is otherwise includible in gross income un-
der § 457A?

A–21 When a deferred amount that is
treated as not determinable at the time that
the compensation is otherwise includible
in gross income under § 457A becomes de-
terminable and must be included in gross
income, the tax for the taxable year in
which the compensation is includible in
gross income is increased by the sum of
(a) an amount equal to 20 percent of the
amount of the compensation and (b) the
premium interest tax on the compensation.
For purposes of this A–21, the premium
interest tax is the amount of interest at
the underpayment rate under § 6621 plus
1 percentage point on the underpayments
that would have occurred had the deferred
compensation been includible in gross in-
come for the taxable year in which first
deferred or, if later, the first taxable year
in which the deferred compensation is not
subject to a substantial risk of forfeiture (as
defined in Q&A–3 of this notice). For pur-

poses of calculating the premium interest
tax, rules analogous to the rules provided
in proposed § 1.409A–4(d) apply, if such
rule were effective.

F. Effective Dates for Application of
§ 457A

Q–22 What is the effective date of
§ 457A?

A–22 Section 457A applies to amounts
deferred that are attributable to services
performed after December 31, 2008. In
the case of any amount deferred to which
§ 457A would not otherwise apply solely
by reason of the fact that the amount is
attributable to services performed before
January 1, 2009, to the extent the amount
deferred is not included in gross income
in a taxable year beginning before 2018,
that amount deferred is includible in gross
income in the later of (a) the last taxable
year beginning before January 1, 2018 or
(b) the first taxable year in which there
is no substantial risk of forfeiture of the
right to the amount deferred (as defined in
Q&A–3 of this notice).

Q–23 For purposes of applying the ef-
fective date, how are the periods of service
to which the compensation is attributable
determined?

A–23 (a) Services to which compensa-
tion is attributable.

(1) General rule: compensation attrib-
utable to a service period based on plan
formula. If a service provider obtains a
legally binding right to compensation un-
der a plan on or before December 31, 2008,
and as of December 31, 2008 that plan
provides for benefit payments under a for-
mula that relates to a specific period of ser-
vice in a year (such as relating to compen-
sation paid during that period), the com-
pensation is attributable to that specific
period, except as otherwise provided in
this A–23. To the extent that, based on
the terms of the plan as of December 31,
2008, compensation is not attributable to
services performed in a particular period,
then the compensation generally is attrib-
utable to services performed during the
year in which the employee obtains the
legally binding right to the compensation.
If a service provider is entitled to com-
pensation only upon an involuntary sepa-
ration from service, the amount attribut-
able to services performed on or before
December 31, 2008 is the amount the ser-

vice provider would be entitled to based
upon the years of service and compensa-
tion earned as of December 31, 2008 (dis-
regarding any requirement to perform fur-
ther services). Any additional amount to
which the service provider becomes enti-
tled after December 31, 2008 due solely
to additional services performed after De-
cember 31, 2008 is attributable to service
performed after December 31, 2008. A
right to reasonable earnings on amounts
deferred attributable to services performed
before December 31, 2008 is treated as
attributable to services performed before
December 31, 2008, but only to the extent
further services were not required after De-
cember 31, 2008 to retain the right to the
earnings.

(2) Legally binding right. Compensa-
tion is not attributable to a period of ser-
vices prior to the date the service provider
obtains a legally binding right to the com-
pensation. A service provider does not
have a legally binding right to compen-
sation to the extent that compensation
may be reduced unilaterally or eliminated
by the service recipient or other person
after the services creating the right to
the compensation have been performed.
However, if the facts and circumstances
indicate that the discretion to reduce or
eliminate the compensation is available
or exercisable only upon a condition, or
the discretion to reduce or eliminate the
compensation lacks substantive signifi-
cance, then the employee has a legally
binding right to the compensation. For
this purpose, compensation is not con-
sidered subject to unilateral reduction or
elimination merely because it may be re-
duced or eliminated by operation of the
objective terms of the plan, such as the
application of a nondiscretionary, objec-
tive provision creating a substantial risk
of forfeiture. (See §§ 1.409A–1(b)(1) and
31.3121(v)(2)–1(b)(3)(i) for additional
rules regarding when an employee obtains
a legally binding right to compensation.)

(3) Substantial risk of forfeiture. To the
extent that under a plan’s terms as of De-
cember 31, 2008, a service provider’s right
to compensation is subject to a substantial
risk of forfeiture (as defined in Q&A–3)
in the form of a requirement to continue
to perform substantial future services for
the service recipient after December 31,
2008, the compensation generally is for
services performed over the period of time
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that the service provider is required to con-
tinue to perform substantial future services
for the service recipient and is attributed
to that period on a pro rata basis, unless
the compensation is attributable to a dif-
ferent period under the rule in paragraph
A–23(b)(1). For purposes of applying the
effective date, if the substantial risk of for-
feiture lapses after December 31, 2008,
but before the substantial risk of forfei-
ture would otherwise have lapsed under
the terms of the plan as of December 31,
2008 if the service provider had continued
providing services (such as due to death,
disability or an acceleration of the vesting
requirement), the allocation remains pro-
rated over the period from when the ser-
vice provider obtained the legally binding
right to the payment to the date that the
substantial risk of forfeiture would other-
wise have lapsed under the terms of the
plan as of December 31, 2008 if the service
provider had continued providing services.

(4) Plan terms as of December 31,
2008. A plan’s terms as of December 31,
2008, include only the plan’s terms as
in effect on December 31, 2008, and do
not include any amendment to such plan
terms after December 31, 2008, even if
the amendment to such plan terms is made
effective retroactively to a date earlier
than January 1, 2009. Notwithstanding
the foregoing, the terms of a plan may be
amended retroactively to provide that a
substantial risk of forfeiture that would
otherwise lapse on or after January 1, 2009
will be treated as having lapsed effective
before January 1, 2009, provided that the
amendment is made in writing and effec-
tive before July 1, 2009, and provided
further that any shortening of the period
during which a deferred amount was sub-
ject to a substantial risk of forfeiture must
be applied consistently to every service
provider participating in that arrangement
or a substantially similar arrangement.

(b) Examples. For purposes of these ex-
amples, the description of the terms of the
relevant plan refers to the terms of the plan
as of December 31, 2008, except where
otherwise provided.

Example 1. Employee A obtains on January 1,
2006 a legally binding right to be paid $400,000 at
the end of December, 2014, but only if A continues
to be employed on December 31, 2010. In this case,
a pro rata portion of the compensation is attributable
to services performed during 2006, 2007, 2008, 2009,
and 2010, so that 60% of the amount deferred is at-
tributable to services performed before 2009.

Example 2. Employee C obtains on December
31, 2007 a legally binding right to be paid on Feb-
ruary 1, 2014 an amount equal to 10% of employee
C’s salary during the period from January 1, 2008
through December 31, 2009, and employee C’s
salary is $400,000 for each of 2008 and 2009. In
this case, the compensation is attributable pro rata to
services performed in 2008 and 2009, so that 50%
of the amount deferred is attributable to services
performed in 2008.

Example 3. Employee D obtains on December 31,
2007 a legally binding right to be paid on January 1,
2014 an amount equal to 20% of D’s highest annual
salary times the number of years of service completed
by D before January 1, 2010, but only if D remains
employed through December 31, 2009. Employee D
remains employed through December 31, 2009 and
has an annual salary of $400,000 in 2008. Under
the terms of the plan in this case, under the rule in
paragraph A–23(a)(1), the compensation attributable
to services performed in 2008 is the present value of
$80,000 (20% of Employee D’s annual salary in 2008
times 1 year of service) payable on January 1, 2014.

Example 4. Employee E obtains on December 31,
2008 a legally binding right to be paid $400,000 on
February 1, 2010 (without any requirement of con-
tinued employment). Under these facts and circum-
stances, the compensation is not attributable to ser-
vices performed in a period of time after December
31, 2008.

Example 5. Employee F obtains on December 31,
2008 a stock appreciation right with a 10-year term
and an exercise price equal to the fair market value of
the stock on December 31, 2008 (without any require-
ment of continued employment in order to be able to
exercise the right and receive payment). The com-
pensation is not attributable to services performed in
a period of time after December 31, 2008.

Example 6. Employee G obtains on January 1,
2008 a stock appreciation right with a 10-year term
and an exercise price equal to the fair market value of
the stock on January 1, 2008, but the stock appreci-
ation right can be exercised only after the employee
has continued his or her employment for three more
years (through December 31, 2010). In this case, the
amount deferred under the stock appreciation right
is attributable to services performed from January 1,
2008 through December 31, 2010, so that one-third
of the amount deferred is attributable to services per-
formed before January 1, 2009.

Example 7. Employee H obtains on January 1,
2000 a right to a retirement benefit payable solely
upon separation from service (including separation
from service due to death or disability) as a life an-
nuity equal to a monthly payment of 3% multiplied
by the average of the highest three years of com-
pensation multiplied again by the number of years
of service Employee H had completed with the ser-
vice recipient. As of December 31, 2008, Employee
H had completed 15 years of service and the aver-
age of the highest three years of compensation was
$250,000. The deferred amount attributable to ser-
vices performed on or before December 31, 2008
equals the present value of the life annuity calculated
using the years of service completed and the compen-
sation earned as of December 31, 2008. Any increase
in the deferred amount due to an additional year of
service or an increase in compensation after Decem-

ber 31, 2008 would be a deferred amount attributable
to services performed after December 31, 2008.

Example 8. Employee J obtains on January 1,
2008 a right to a bonus equal to 10% of the increase in
the value of a pool of assets, calculable and payable
one year after Employee J’s separation from service.
Because any increase in the value through the date of
payment would not be due to Employee J’s continued
services, the entire deferred amount is attributable to
services performed during 2008.

Example 9. Employee K obtains on January 1,
2008 a right to an amount payable on January 1, 2014,
but only if Employee K continues to provide services
through December 31, 2010, or dies or becomes dis-
abled before December 31, 2010. On July 1, 2010,
Employee K dies. Because under the terms of the
plan as of December 31, 2008, Employee K was re-
quired to continue to provide services through De-
cember 31, 2010, one-third of the deferred amount
continues to be attributable to services performed be-
fore January 1, 2009.

Example 10. Employee L obtains on January
1, 2008 a right to an amount payable on January 1,
2014, but only if Employee L continues to provide
services through December 31, 2010, or dies or
becomes disabled before December 31, 2010. On
January 1, 2010, the arrangement is amended so that
Employee L is entitled to payment of the amount re-
gardless of whether Employee L continues to provide
services after December 31, 2009. For purposes of
the effective date of § 457A, this amendment is dis-
regarded and only one-third of the amount deferred
is treated as attributable to services performed on or
before December 31, 2008.

Example 11. Employee M obtains on January 1,
2008 a right to an amount payable on January 1, 2014,
but only if Employee M continues to provide ser-
vices through December 31, 2010, or dies or becomes
disabled before December 31, 2010. On March 15,
2009, the arrangement is amended so that Employee
M is entitled to payment of the amount regardless of
whether Employee M continues to provide services
after December 31, 2008. Provided that the same
amendment is made and applied consistently to every
service provider participating in the same or a sub-
stantially similar arrangement sponsored by the same
service recipient, the amendment is not disregarded
for purposes of the effective date under § 457A and
all of the amount deferred is treated as attributable to
services performed on or before December 31, 2008.

G. Coordination with § 409A

Q–24 How does § 457A coordinate
with § 409A?

A–24 Sections 457A and 409A may
both apply to amounts deferred under the
same arrangement. For purposes of ap-
plying § 409A to arrangements covered
by § 457A, rules similar to those address-
ing arrangements subject to § 457(f) ap-
ply. Accordingly, an inclusion in income
under § 457A is treated as a payment for
purposes of the short-term deferral rule un-
der § 1.409A–1(b)(4). In addition, until
further guidance, the inclusion in income
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under § 457A of earnings on amounts sub-
ject to § 457A is treated as a payment in
accordance with a fixed schedule of pay-
ments if the earnings are reasonable, are
credited at least annually, and are included
in income under § 457A for the later of
the taxable year in which such earnings
are credited or when such amounts would
otherwise be includible in income under
§ 457A. However, the right to an amount
that is not subject to § 457A because it is a
§ 457A short-term deferral under Q&A–4
is subject to § 409A unless the arrange-
ment also qualifies as a short-term deferral
under § 1.409A–1(b)(4).

Q–25 What transition rules apply under
§ 409A with respect to amounts covered
by § 457A that are attributable to services
performed before January 1, 2009?

A–25 Solely with respect to a deferred
amount attributable to services performed
before January 1, 2009, a change in the
time and form of payment to conform the
date of distribution to the date the amount
may be required to be included in income
under § 457A(d)(2) will not be treated
as an impermissible acceleration under
§ 409A(a)(3) and § 1.409A–3(j)(1), pro-
vided that such change in the time and
form of payment is established in writing
and effective on or before December 31,
2011. To the extent a deferred amount
attributable to services performed before
January 1, 2009 was earned and vested
before December 31, 2004 and is not
otherwise covered by § 409A due to the
application of the effective date rules un-
der § 1.409A–6, a change in the time and
form of payment solely to conform the
date of distribution to the date the amounts
may be required to be included in income
under § 457A(d)(2) is not treated as a ma-
terial modification of such arrangement
under § 1.409A–6(a)(4), provided that
such change in the time and form of pay-
ment is established in writing and effective
on or before December 31, 2011.

Q–26 What transition rules apply under
§ 409A with respect to amounts covered
by § 457A that are attributable to services
performed after December 31, 2008?

A–26 In general, the right to a deferred
amount to which § 457A applies will not
constitute a deferred amount under § 409A
because the amount will be “paid” for pur-
poses of the short-term deferral rule under
§ 1.409A–1(b)(4) no later than the time at
which the right to the amount is no longer

subject to a substantial risk of forfeiture.
Accordingly, a plan provision stating that
an amount will be payable in cash at the
time the amount is includible in income
under § 457A will not be required because
the right to payment of such amount will
not be subject to § 409A. However, pay-
ment timing issues under § 409A may arise
if the right to a deferred amount becomes
subject to § 457A in a future year (for ex-
ample, because the plan sponsor becomes
a nonqualified entity), or ceases to be sub-
ject to § 457A in a future year (because
the plan sponsor ceases to be a nonquali-
fied entity before the right to the substan-
tial risk of forfeiture lapses). In addition,
payment timing issues may arise if earn-
ings on deferred compensation become in-
cludible in gross income under § 457A, to
the extent such earnings would otherwise
have been accumulated and paid at a de-
ferred date. To address these issues, until
further guidance the payment of a deferred
amount during the service provider’s tax-
able year in which such amount becomes
includible in income under § 457A will
not constitute an impermissible accelera-
tion of a payment under § 409A(a)(3) or
§ 1.409A–3(j). However, plan provisions
will still be necessary to address use of
the § 457A short-term deferral rule (see
Q&A–4).

Q–27 What transition rules apply under
§ 409A with respect to certain back-to-
back arrangements attributable to services
performed before January 1, 2009?

A–27 (a) If the service provider is also a
service recipient (the intermediate service
recipient) and maintains one or more non-
qualified deferred compensation arrange-
ments for its service providers covered by
§ 457A under which any amount is attrib-
utable to services performed before Jan-
uary 1, 2009, a change in the time and
form of payment of such amount solely to
conform the date of payment to the date
the amount is required to be included in
income will not be treated as an imper-
missible acceleration under § 409A(a)(3)
and § 1.409A–3(j)(1), provided that such
change in the time and form of payment
is established in writing and effective on
or before December 31, 2011. To the ex-
tent a deferred amount covered by § 457A
was earned and vested before December
31, 2004 and is not otherwise subject to
§ 409A due to the application of the effec-
tive date rules under § 1.409A–6, a change

in the time and form of payment solely to
conform the date of distribution to the date
the amount is required to be included in
income under § 457A will not be treated
as a material modification of such arrange-
ment under § 1.409A–6(a)(4), provided
that such change in the time and form of
payment is established in writing and ef-
fective on or before December 31, 2011.

(b) With respect to a back-to-back ar-
rangement under which a service provider
provides services to a service recipient
(the intermediate service recipient) that in
turn provides services to another service
recipient (the ultimate service recipient),
to the extent the arrangement is covered
by § 409A, all potential times and forms of
payment under which the service provider
may be paid a deferred amount by the
intermediate service recipient must com-
ply with the requirements of § 409A and
§ 1.409A–3. This means that the service
provider must be payable upon a permissi-
ble payment event, which may include the
service provider’s separation from service.
However, a nonqualified deferred com-
pensation arrangement that provides for
the service provider to be paid when the
intermediate service recipient separates
from service from the ultimate service re-
cipient is not a permissible payment event.
Nothing in this A–27 should be interpreted
as changing this requirement. In addition,
no opinion is expressed as to whether
such an arrangement would satisfy the
requirements of the transition guidance
for periods before the effective date of
the final § 409A regulations (January 1,
2009). For the applicable transition rules,
see Notice 2007–86, 2007–46 I.R.B. 990.

REQUEST FOR COMMENTS

The Treasury Department and the IRS
anticipate issuing additional guidance with
respect to § 457A. The Treasury Depart-
ment and the IRS request comments on
the topics addressed in this notice, and
any other issues arising under § 457A. The
Treasury Department and the IRS specifi-
cally request comments regarding the fol-
lowing topics:

1. Whether and to what extent a lim-
itation on benefits provision or exchange
of information program is relevant to the
determination of what is a “comprehensive
income tax treaty.”
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2. The extent to which a reimburse-
ment arrangement with respect to a domes-
tic taxpayer service recipient and a non-
qualified entity that has agreed to share or
reimburse the domestic taxpayer service
recipient’s compensation costs should re-
sult in the domestic taxpayer service recip-
ient also being treated as a nonqualified en-
tity.

3. The potential scope of the exception
to the definition of substantial risk of for-
feiture that may be provided by regulation
under § 457A(d)(1)(B), relating to the sin-
gle investment asset.

4. The proper treatment of trusts that
are partners in a partnership and beneficia-
ries of these trusts for purposes of deter-
mining to whom income of a partnership
is allocated under § 457A(b)(2).

All materials submitted will be avail-
able for public inspection and copying.

Comments may be submitted to Internal
Revenue Service, CC:PA:LPD:PR (Notice
2009–8), Room 5203, PO Box 7604, Ben
Franklin Station, Washington, DC 20044.
Submissions may also be hand-delivered
Monday through Friday between the hours
of 8 a.m. and 4 p.m. to the Courier’s Desk
at 1111 Constitution Avenue, NW, Wash-
ington, DC 20224, Attn: CC:PA:LPD:PR
(Notice 2009–8), Room 5203. Submis-
sions may also be sent electronically via
the internet to the following email address:
Notice.comments@irscounsel.treas.gov.
Include the notice number (Notice
2009–8) in the subject line.

EFFECTIVE DATE

Until further guidance is issued, tax-
payers may rely on the rules in this no-
tice for purposes of § 457A effective from
October 3, 2008 (the date of enactment of
TEAMTRA). Further guidance that would
expand the coverage of § 457A will be
prospective and will not apply to a service
provider’s taxable years beginning before
the issuance of such guidance.

CONTACT INFORMATION

For further information regarding this
notice, contact Stephen Tackney of the Of-
fice of Division Counsel/Associate Chief
Counsel (Tax Exempt & Government En-
tities) at (202) 927–9639 (not a toll-free
call).

26 CFR 601.601: Rules and regulations.
(Also: Part I, §§ 301, 305.)

Rev. Proc. 2009–15

SECTION 1. PURPOSE

Rev. Proc. 2008–68, 2008–52 I.R.B.
1373, provides temporary guidance re-
garding certain stock distributions by pub-
licly traded real estate investment trusts
(REITs). This revenue procedure ampli-
fies and supersedes Rev. Proc. 2008–68
to extend the same treatment to publicly
traded regulated investment companies
(RICs).

SECTION 2. BACKGROUND

.01 Section 305(a) of the Internal Rev-
enue Code (“Code”) provides that, except
as otherwise provided in section 305, gross
income does not include the amount of any
distribution of the stock of a corporation
made by such corporation to its sharehold-
ers with respect to its stock.

.02 Section 305(b)(1) provides that sec-
tion 305(a) shall not apply to a distribution
by a corporation of its stock, and the distri-
bution shall be treated as a distribution of
property to which section 301 applies, if
the distribution is, at the election of any of
the shareholders (whether exercised before
or after the declaration thereof), payable
either in its stock or in property.

.03 Section 305(b)(2) provides that sec-
tion 305(a) shall not apply to a distribution
by a corporation of its stock, and the distri-
bution shall be treated as a distribution of
property to which section 301 applies, if
the distribution (or a series of distributions
of which such distribution is one) has the
result of the receipt of property by some
shareholders, and an increase in the pro-
portionate interests of other shareholders
in the assets or earnings and profits of the
corporation.

.04 Section 1.305–2(a) of the Income
Tax Regulations provides that under sec-
tion 305(b)(1), if any shareholder has the
right to an election or option with respect
to whether a distribution shall be made ei-
ther in money or any other property, or in
stock or rights to acquire stock of the dis-
tributing corporation, then, with respect to
all shareholders, the distribution of stock
or rights to acquire stock is treated as a dis-

tribution of property to which section 301
applies regardless of—

(1) Whether the distribution is actually
made in whole or in part in stock or in stock
rights;

(2) Whether the election or option is
exercised or exercisable before or after the
declaration of the distribution;

(3) Whether the declaration of the dis-
tribution provides that the distribution will
be made in one medium unless the share-
holder specifically requests payment in the
other;

(4) Whether the election governing the
nature of the distribution is provided in the
declaration of the distribution or in the cor-
porate charter or arises from the circum-
stances of the distribution; or

(5) Whether all or part of the sharehold-
ers have the election.

.05 Section 1.305–1(b)(2) provides that
where a corporation which regularly dis-
tributes its earnings and profits, such as a
regulated investment company, declares
a dividend pursuant to which the share-
holders may elect to receive either money
or stock of the distributing corporation
of equivalent value, the amount of the
distribution of the stock received by any
shareholder electing to receive stock will
be considered to equal the amount of the
money which could have been received
instead.

SECTION 3. SCOPE AND
APPLICATION

The Internal Revenue Service will treat
a distribution of stock by a corporation that
qualifies as a RIC or as a REIT under part
I or II, respectively, of subchapter M of the
Code as a distribution of property to which
section 301 applies by reason of section
305(b), and the amount of such distribution
of stock will be considered to equal the
amount of the money which could have
been received instead, if —

(1) The distribution is made by the cor-
poration to its shareholders with respect to
its stock;

(2) Stock of the corporation is publicly
traded on an established securities market
in the United States;

(3) The distribution is declared with re-
spect to a taxable year ending on or before
December 31, 2009;

(4) Pursuant to such declaration each
shareholder may elect to receive the share-
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